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The Regents of the University of Wisconsin on March ninth appointed 
Lloyd Kirkham Garrison dean of the Law School, from and after July first. 
We welcome him to Wisconsin with the confident hope that under his leader- 
ship the School and Review will grow in usefulness to the State and to the 
profession, and we pledge him our support to that end. 

Mr. Garrison’s letter to the editors printed herein is the best introduction 
to him that we could give our readers. It needs amplification only by the 
mention of a few facts about his life. 

Graduated from Harvard College in 1919, he received the degree of 
bachelor of laws from Harvard in 1922. That fall he entered the office of 
Root, Clark, Buckner & Howland in New York City. Since 1926 he has 
been a member of the firm of Parker and Garrison. During 1926 he was 
associated with Isidor J. Kresel as counsel to the New York City bar associa- 
tions in an investigation of “ambulance chasing” conducted before the Supreme 
Court of the State. During 1929 he was associated with William J. Donovan, 
former Assistant Attorney General of the United States, as counsel to the bar 
associations in an investigation of bankruptcy administration conducted be- 
fore the United States District Court for the Southern District of New York. 
As special assistant to the Attorney General of the United States, since August 
1930 he has been chiefly occupied with the direction of a nation-wide inquiry, 
under the Solicitor General, into the operation of the Bankruptcy Act. 
Last December a report to the President, signed jointly by the Solicitor 
General and Mr. Garrison, was submitted, together with the draft of an 
amendatory bill, which was recommended to Congress by the President in 
his most recent message, and is now pending before it. In connection with 
these duties, Mr. Garrison has traveled extensively throughout the country, 
and has made a number of addresses on the subject of bankruptcy law, several 
of which have appeared in the Credit Executive, published by the New York 
Credit Men’s Association, and in the Journal of the National Association of 
Referees in Bankruptcy. An article by him on the Donovan report appeared 
in the American Bar Association Journal (16 A.B.A.J. 493). 





























A LETTER FROM THE DEAN ELECT 


Lioyp K. Garrison* 
15 William St., N. Y. City March 10, 1932 


I welcome the opportunity you have afforded me to say how 
much I am looking forward to my association with the Law School. 
I feel as though that association had already begun, for I am think- 
ing constantly about the School and the tasks that await me in 
Madison. 

I have had to do thus far with the law as it works in practice 
—the law that is not so much in books as in the activities of men, 
of the legislators who draft it, the judges who mould it, the officials 
who administer it, the lawyers who apply it, and the laymen who so 
often criticize it—and I have recently been asking myself how far 
our law schools are training students to understand these activities, 
and how far the schools are influencing and could influence the di- 
rection of these activities in the public good. In the last two years 
I have seen something of the law and its administration in a number 
of cities in various parts of the country; and surveying it thus, and 
pondering the functions of our law schools as prologues to a very 
human drama, I have come to believe that he who would play a 
useful and a memorable part in the drama must not only know his 
way about the stage but be possessed of a certain temper of mind 
composed of passion and will—the passion to understand, and the 
will to follow wherever the truth may lead. It is the function of our 
schools to give prospective lawyers not merely their stage directions 
but the temper of mind which will make them worthy actors. 

Great scholars and teachers of law, removed from the stage, 
have that temper of mind to a high degree, for original thinking 
comes not from intelligence alone but from the passion to master 
facts and the will to translate them into significant conclusions. Such 
men impart to students, by the subtle processes of personal contact, 
something of their own inner fire, without which no school can have 
vitality. I am not one who thinks that our schools should consciously 
set out to produce reformers, but I do believe that wherever in any 
school the inner fire exists it will be caught by younger minds, who, 
impelled by it, will inevitably become leaders in the age-old task of 
serving justice and of shaping the law and its administration accord- 
ingly. 

It is chiefly in the giving of the stage directions that methods, 
rather than men, assume importance. These methods, based on the 


*A biographical sketch will be found on the preceding page. 
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case system, have with some exceptions changed but little in the last 
sixty years. Meanwhile the stage of the law has so vastly broadened 
and the drama has grown so complex and many-sided that it has 
become increasingly difficult under the case system either to give 
students an accurate and comprehensive view of the whole or to 
equip them with the specialized knowledge that the different activi- 
ties now call for. This, I take it, is the dilemma of modern legal 
education. The bar demands men who will be competent to engage 
in this or that technical and difficult field of practice; and at the same 
time the public interest demands men who, with a vision of the whole 
field, through the past to the present, will be moved to shape its 
future as it should be shaped if the law is to serve the ends of a 
changing society. 

In the face of this dilemma, the case system is being reappraised 
by some of our educators—not with any purpose of destroying it, for 
its unique value in developing the critical faculties of the mind has 
been abundantly demonstrated—but with a view to modernizing it 
and supplementing it with other methods and materials. I do not 
pretend as yet to any thorough knowledge of the direction which 
this reappraisement is taking, but I do believe that the process is 
salutary and necessary. 

May I add one final word in the form of a question? How 
should a State-supported law school discharge its responsibilities to 
the State? Will it discharge them simply by the process of turning 
out well-trained lawyers? Or should it go further and take part in 
the forward life of the State—in studying the administration of 
justice, for example, and suggesting ways for its improvement, in 
cooperation with the bench and the bar; or in studying legal prob- 
lems of government ; or in the restatement of laws; or in other ways? 
To what extent can such work be engaged in without crippling the 
primary function of the school, which is to train lawyers? To what 
extent can it be engaged in as a part of that very function, in such a 
way as to bring into the school stimulating and first-hand views of 
the law in action? 

I ask these questions in the abstract, realizing that in Wisconsin 
the School has made, and is making, contributions to the State, and 
that the answers may already have been found. I am hopeful that 
those of your readers who have thoughts regarding these questions 
or regarding any other phase of the School, will, if they can afford 
the time, send me their suggestions and advice. I shall not be able to 
take up my new duties until some time in August and meanwhile I 
am anxious for all the light obtainable. 





a 



























WISCONSIN LEGISLATION—SPECIAL SESSION 1931 
Joun B. SANBOoRN* 


The legislation of the special session was largely that brought 
about by the present econmic situation. The principal permanent 
acts are those further regulating banks and other financial institu- 
tions, and that relating to unemployment compensation. The tem- 
porary legislation relates chiefly :to governmental finance. 


BANKING 


Chapter 10, as amended by Chapter 15 and Chapter 26, pro- 
vides for a banking review board to consist of five members to be 
appointed by the Governor with the advice and consent of the Sen- 
ate. The board is to advise with the Commissioner of Banking in 
regard to banks and to review the acts and decisions of such Com- 
missioner. It also provides for an annual assessment on state banks, 
in addition to their annual license fee, which assessment is based 
upon the resources of the bank. It also contains previsions for 
examination of banks and regulations for the payment of the cost 
thereof. The Commissioner may require changes in the manage- 
ment or in the officers or employees of a bank. Except in emer- 
gencies, the Commissioner is required to refer the question of clos- 
ing a bank to the banking review board. Branch banking is per- 
mitted under the act to a limited extent by permitting the Commis- 
sioner to authorize the operation, in villages of less than eight hun- 
dred population which have been deprived of banking facilities by 
the closing of a bank after July 1, 1929, of “a receiving and disburs- 
ing station.” The privilege of maintaining such a station is, how- 
ever, denied to banks where more than 10% of the stock is con- 
trolled by a corporation, association or trust. If the Commissioner 
has information regarding the violation of the banking law, he is 
‘o bring this to the attention of the banking review board with his 
recommendations, which may refer the matter to the Attorney Gen- 
eral. The final decision as to the organization of any new bank is 
placed in the banking review board. After January 15, 1932, no 
bank may make a new loan by which the total liability to it of any 
person or corporation, other than a municipal corporation, would 
exceed 20% of the capital and surplus. Unsecured loans with cer- 
tain exceptions are required to be accompanied by a sworn financial 
statement. The double liability of stockholders continues for six 


*Attorney, Madison, Wis., Lecturer in Law, University of Wisconsin. 
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months after written notice to the Commissioner of the transfer of 
stock. All employees of banks, the duties of which include the receipt, 
payment, or custody of money or other personal property, are re- 
quired to give bond to indemnify the bank for embezzlement or 
any dishonest or fraudulent act on their part. It is expressly pro- 
vided that the Commissioner is not subject to any civil or crimin=! 
liability for any error in judgment or discretion made in good faiti: 
and upon reasonable grounds. 

Chapters 7, 12, 23 and 31 make various amendments regarding 
the powers of building and loan associations. 


MorTGAGES 


Chapter 29 provides that in actions for foreclosure of mortgages 
commenced prior to January 1, 1934, and where judgment of fore- 
closure was not entered at the time this act took effect, the redemp- 
tion period is extended for an additional year, but in no event be- 
yond January 1, 1936; provided the person entitled to redeem pays 
all insurance premiums provided in the mortgage, and all taxes and 
one year’s interest on the sum secured by the mortgage prior to the 
expiration of one year from the date of judgment of foreclosure. 


OLEOMARGARINE DEALERS’ TAX 


Chapter 3, as amended by Chapter 17, revises Chapter 96 of 
the laws of 1931, relating to an occupational tax on dealers in oleo- 
margarine. 


REDISTRICTING 


Chapter 27 revised the Assembly and Senate election districts 
and chapter 28 redistricted the state to provide ten Congressional 
districts. 


Pustic Deposits 


Chapter 1, as amended by Chapter 18 and Chapter 25, revises 
the law relating to public deposits in banks. It creates a new chap- 
ter numbered 34, covering this subject. Deposits of public money 
by the state or any governmental subdivision or commission or board 
are to be made in public depositories designated by the governing 
board of the depositor. When so made, the treasurer of such sub- 
division or board is relieved of personal liability. A state deposit 
fund is provided to cover losses on deposits of public money, and 
existing bonds for such purpose are not to be renewed. 
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REDUCTION OF APPROPRIATIONS 


Chapter 30 provides that the emergency board is authorized to 
reduce appropriations for the fiscal years ending June 30, 1932 and 
June 30, 1933, by an amount not exceeding 20% of such appropria- 
tions. Provision is made for a hearing by the board before such 
reduction can be made. 


Taxes ON REAL ESTATE 


Chapter 21 allows cities, villages and towns to postpone the 
date, to June 1, 1932, of payment of real estate taxes upon such 
conditions as they may determine. 


UNEMPLOYMENT RELIEF AND EMERGENCY TAXES 


Chapter 29 provides for an emergency tax on incomes and for 
an emergency licensing of chain stores, and the appropriation of the 
proceeds of such tax and licenses to local government units for re- 
lief of unemployment. The distribution of the expenditures is 
placed in the hands of the Industrial Commission. The emergency 
income tax is upon the net incomes of persons, other than corpora- 
tions, for the year 1931. Capital gains or losses are not used in 
computing the income. Deduction of dividends received from Wis- 
consin corporations is not allowed. The rates are the same as for 
the present income tax. The licenses of the chain stores run from 
ten dollars per store to fifty dollars per store. 


UNEMPLOYMENT COMPENSATION 


Chapter 20 provides that if by June 1, 1933, the employers of 
not less than 175,000 employes have not voluntarily established plans 
for such compensation, the system provided for in the act will go 
into effect. This act is discussed in detail elsewhere in this number. 























WISCONSIN’S UNEMPLOYMENT RESERVES AND COM- 
PENSATION ACT 


ELIzABETH BRANDEIS* AND PAUL RAUSHENBUSHT 


Twenty-one years ago systematic compensation to workmen 
injured in the course of their employment became recognized in this 
country as a matter of vital public concern. By the end of 1913 
legislation had resulted in 22 states, with Wisconsin barely leading 
the way by enacting in 1911 the first workmen’s compensation act 
to stand the test of the courts. 

In 1932 more just and systematic provision for industry’s un- 
employed workers is being recognized as a paramount public need. 
The movement for legislation along these lines is gaining headway 
in other American commonwealths, and Wisconsin has again blazed 
the trail with its recently enacted “unemployment reserves and com- 
pensation” statute. This article aims to suggest the background of 
the novel law, to summarize its provisions, and to analyze some of 
its distinctive features. 


THE AMERICAN BACKGROUND 


Wisconsin can hardly be said to have acted hastily when in 
January 1932 it placed the first American unemployment reserves 
law on its statute books. A bill for unemployment insurance was 
first introduced in the state’s legislature in 1921. Similar measures 
were proposed in each subsequent regular session. So the present 
act was passed only after a decade of discussion and revision. 

The idea of compensating laid-off employes was being prac- 
tically applied and tested in this country, meanwhile. A few en- 
lightened employers were experimenting with company reserve 
funds and were paying benefits to their unemployed workers. Early 
in 1931 this pioneering handful was joined by a Rochester, N. Y., 
group of nineteen firms, each of which set up such a reserve. Their 
forward step was widely noted and acclaimed. In the course of the 
year voluntary unemployment reserve plans were at least recom- 
mended and endorsed by the “Swope Plan,” the “Harriman Report” 
of the U. S. Chamber of Commerce, groups of employers in Balti- 
more and Philadelphia, etc. American industries were thus being 





*Instructor in Economics, University of Wisconsin; formerly secretary of the 
Minimum Wage Board, District of Columbia. 

tAssistant Professor of Economics, University of Wisconsin. The authors 
aided in the drafting of the statute they discuss. 
1Chapter 20, Laws, Special Session 1931. 
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urged to adopt the unemployment reserve principle, through volun- 
tary action by each business unit. 

At the same time the demand for legislation was growing stead- 
ily stronger. Voluntary employer action was recognized as slow, 
uncertain, and unlikely to pervade industry generally. Direct fed- 
eral legislation seemed out of the question. A dozen state federa- 
tions of labor and many national and local trade unions were on rec- 
ord in favor of compulsory state laws. Various bills for unemploy- 
ment compensation were accordingly introduced in seventeen of the 
1931 legislatures. Seven states, including Wisconsin, created official 
commissions to study these proposals; and the governors of New 
York, Massachusetts, Connecticut, Pennsylvania, New Jersey and 
Ohio joined in creating an “Interstate Commission on Unemploy- 
ment Insurance.” 

Wisconsin’s “Interim Committee on Unemployment” was the 
first of these state commissions te complete its task. Last No- 
vember, after several months of study and public hearings over 
the state, it recommended that the legislative special session enact a 
compulsory unemployment reserves law closely modeled on the 
“Groves bill’ which had been introduced the previous spring. Gov- 
ernor LaFollette warmly endorsed this recommendation, but modi- 
fied it in one respect. In view of the publicly avowed desire and in- 
tention of Wisconsin employers to initiate reserve pians voluntarily, 
he suggested that the law take effect generally only if industry failed 
to “establish a fair voluntary system in Wisconsin within a reason- 
able time.” The Groves bill was introduced in this provisional form, 
was widely supported by varied groups of citizens, was passed by 
the assembly 63 to 15 and with some amendments by the senate 
20 to 10, and became law on January 29, 1932. 

The new unemployment compensation act is distinctively dif- 
ferent from European laws, and from many of the legislative propos- 
als considered in this country. It does not provide job “insurance” 
in any strict sense, since it does not pool contributions or risks. 
Adapted to American industrial conditions, its required contribu- 
tions come solely from employers and go into separate company re- 
serve funds deposited with the state. Each employer’s reserve is 
liable to pay benefits only to his own workers based on their wages 
and recent employment. While providing limited and partial com- 
pensation to laid-off workers, the act aims also to stimulate regular- 
ization of employment by affording each employer the financial in- 
ducement of a lowered contribution rate in case he gives steady 
work and thus builds up his reserve fund. 
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It is noteworthy that these same basic features have now been 
unanimously recommended by the “Interstate Commission on Un- 
employment Insurance,” in its February 15, 1932 report to the six 
governors who created it last spring. Governor Roosevelt accepted 
the report and urged the New York legislature to enact a bill 
drafted along these lines. 


SUMMARY OF THE WISCONSIN LAW 


A fairly detailed summary of the Wisconsin act may be justi- 
fied by the novelty of such legislation and by the length and com- 
plexity of the statute. 


1. Conditional Taking Effect. If the employers of at least 
175,000 persons then employed in the state have by June 1, 1933 
established fair voluntary plans the statute will not take general and 
compulsory effect. But these voluntary plans must have been pre- 
viously approved by the Industrial Commission, and must thereafter 
continue under its supervision. Only such plans may be approved 
and counted as would be entitled to “exemption” under the com- 
pulsory act. If employers fail to reach the stipulated quota (which 
is roughly half the compulsory coverage), the law will take general 
effect on July 1, 1933—as described from here on. Contributions 
begin then; after one year benefit liability accrues and benefits may 
become payable. These provisions should enable employers to adjust 
themselves to the new requirements. 


2. Coverage. The act will cover employers (including the state 
and its subdivisions) who employed ten or more persons in Wis- 
consin for four months or more during the preceding calendar year. 
(The “four months or more” provision will in effect exclude enter- 
prises operating for only a short season each year.) The employ- 
‘ments of the following groups moreover are specifically excluded: 
farm laborers, domestic servants, teachers, public officials, registered 
part-time workers, persons employed in logging operations and all 
employes of interstate railroads. 


3. Employer Contributions. Each “employer” will after July 
1, 1933 normally contribute 2% on his payroll, to build up an unem- 
ployment reserve for his workers. Such contributions are “deduct- 
ible” under the Wisconsin income tax law. To assure availability of 
the funds and enforcement of the act, every employer, unless “ex- 
empted” from the requirement, must pay his contributions into a 
central state depository. The state is to invest this money in readily 
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marketable government securities. The state serves as custodian and 
disbursing agent, but does not supplement or guarantee the adequacy 
of the funds. 


4. Separate Employer Accounts and Decreasing Contributions. 
Each company has a separate reserve account in the state fund. Each 
employer’s account can be used only to pay benefits to his own em- 
ployes. His liability is limited to his own unemployed workers, and 
to the amount in his reserve. If a company succeeds in paying little 
compensation, by giving its force steady work, its reserve will ac- 
cumulate. In case such an employer’s account builds up to $55 
reserve per employe, his rate of contribution drops from 2% to 
1%; and his contributions cease while his reserve amounts to $75 
or more per employe. 


5. Benefit Provisions. To receive compensation a worker 
must have been recently employed by an employer subject to the 
act. He must give notice of his unemployment, and be physically 
able to work and available for work. If otherwise eligible, he is 
compensated from his employer’s account in the ratio of one week 
of benefits to each four weeks of his employment by that employer 
within the preceding twelve months. Ten times his weekly benefit 
is the maximum amount payable to an employe in any calendar year, 
for partial and total unemployment combined. If an employer’s re- 
serve account is inadequate to meet probable benefit claims, the 
maximum weekly benefit payable from it is scaled down.? 

(a) Benefits for Total Unemployment. An eligible unemployed 
worker receives benefits amounting to 50% of his weekly full-time 
wages, with $10 maximum and $5 minimum per week. 

(b) Benefits for Partial Unemployment. If a worker on 
“short time” earns less in any week than his benefit for total un- 
employment, he is entitled to enough benefit to make up the dif- 
ference, without waiting period or various other “eligibility” require- 
ments. 

(c) Eligibility for Total Unemployment Benefits. Benefits are 
payable only to those workers who are without employment through 
no fault of their own and for whom no work can be found. Hence 





*By these benefit provisions each company’s responsibility is proportioned: 
to the time and labor recently “invested” with it by its employe. Its benefit 
liability is roughly correlated with its period of annual operation and contribu- 
tions, under an equitable general rule which adjusts liability to varying condi- 
tions. Yet the steady year-round employer retains an advantage consistent with 
the purposes of the act; and every employer is at least encouraged to think twice 
before disorganizing the local labor market by a temporary and unwarranted 
expansion. 
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notice of unemployment and an uncompensated “waiting period” of 
two weeks after lay-off precede benefit payments, but not more than 
two weeks of waiting period per employer are required of a worker 
in any one year. An employe is not eligible to benefits if he has lost 
his employment through misconduct, or has quit voluntarily with- 
out good cause attributable to the employer, or while out of work 
because of a trade dispute in the establishment. Eligibility is some- 
what dependent also on need. The worker who has been employed 
regularly enough to have earned $1500 or more in the year preceding 
lay-off is not eligible for benefits. Nor are the following eligible: 
students employed during summer vacations, temporary employes 
who are ordinarily self-employed, out-of-state workers until resident 
two years or gainfully employed in Wisconsin forty weeks.* A 
worker becomes ineligible if he refuses “suitable employment,” i. e. 
any nearby work for which he is reasonably fitted. But he cannot 
be denied benefits either for refusing to accept a new job open be- 
cause of a labor dispute or for refusing wages and conditions below 
the standards prevailing in the community for such work. 

(d) Employer's Benefit Liability. An employer may try out 
new employes without benefit liability unless he keeps them beyond 
a probationary period of two weeks (one month for salaried work- 
ers). Each firm’s liability to pay a worker benefits terminates six 
months after his lay-off. 


6. Exemption. The unemployment reserves and compensation 
plan specified in the statute applies in detail to every “employer”, 
unless “exempted” from certain features by the Industrial Com- 
mission. Any employer may submit a detailed alternative plan, and 
may be exempted (from depositing contributions with the state, from 
paying the specified benefits etc.) in case the Commission finds that 
his proposed plan will give the employes equal protection or greater 
than that required by law. Such a plan may provide for voluntary 
contributions from employes, but such employe contributions must 
finance benefits additional to the minimum required of the employer. 
A “guaranteed employment” plan is also eligible for exemption. 


7. Public Works and Vocational Education. Two auxiliary 
features of the Wisconsin law may be noted in passing. It provides 
that the money otherwise due a jobless worker as benefit may be 
used to pay part of his wages on a public works project designed 





*To guard against importation of out-of-state workers, who receive no bene- 
fits when laid off, their lay-off involves a substitute payment from the employ- 
er’s account to the Industrial Commission for expenses of administration, etc. 
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for unemployment relief. Such aid in financing their cost should 
encourage emergency public works, usually not feasible because of 
lack of funds. If no such work can be made available, vocational 
education during unemployment is to be provided wherever possible. 


8. Administration. The act is to be administered by the In- 
dustrial Commission, the centralized agency for enforcing all the 
labor laws of the state. For its‘expenses of administration employers 
are to contribute to the commission up to two-tenths of 1% on their 
payrolls. Machinery is to be set up under the comission for deciding 
disputed claims to benefits, including local appeal boards (made up 
of one labor representative, one employer and one neutral,), with 
a final appeal to the full commission and a review by the courts on 
questions of law. The state’s existing system of public employment 
offices is to be extended and relied on for local administration, for 
more effective clearing of jobs, etc. The Industrial Commission is 
instructed to establish “advisory committees” of employer, labor and 
public representatives to assist it in administering the act and in 
promoting the regularization of employment in Wisconsin. 


COMPARISON WITH WoRKMEN’S ACCIDENT COMPENSATION 


In view of its novelty a comparison of the unemployment re- 
serve act with a typical workmen’s compensation law may prove 
illuminating. This is especially appropriate since workmen’s com- 
pensation was the model for the original bill introduced in 1921. 
Much of the detail in the final statute betrays this parentage. 

Basically the new act is an extension of the workmen’s compen- 
sation principle ; namely to provide limited compensation to workers 
during periods of inability to earn wages when such inability is 
due to industrial not personal causes. Further like its progenitor 
the new legislation is designed to place the cost of this compensation 
squarely on industry and accomplishes this aim by making employers 
the sole contributors to the funds used for paying it. The justifi- 
cation for laying this burden on employers is the same in both types 
of legislation. In so far as industrial accidents and unemployment 
are unavoidable they are, properly speaking, costs of conducting in- 
dustry. In the past these industrial costs have not been recognized 
as such. Instead they have been largely shifted to the general com- 
munity where they appear indirectly in the impaired health and 
morale of the injured and unemployed workers and their families 
and directly in the large and growing burden of public and private 
charity. Compensation to such workers paid by industry means that 
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these costs can where necessary be reflected in price. It also means 
that the managers of industry can be given an incentive to eliminate 
these costs so far as possible. If they are required to pay for the 
compensation to injured and unemployed workers they can save 
money by reducing the amount of accidents and unemployment.‘ 
Workmen’s compensation was a potent factor in initiating the 
“Safety First” movement. The proponents of the new Wisconsin 
unemployment reserves act hope that it will have a similar effect in 
promoting regularity of employment. 

But the new act differs markedly from workmen’s compensation 
in its method of handling the contributions made by employers and 
in the device used to reward them for their success in prevention 
efforts. Under workmen’s compensation contributions are pooled, 
definite benefits are guaranteed to the workers and rates of con- 
tribution by employers are adjusted when necessary to make these 
benefits payable. Under the new unemployment reserves act plant 
reserves are maintained separately, there is a fixed maximum rate 
of contribution and benefits must be reduced if the reserve proves 
inadequate. 

The departure from the method of workmen’s compensation 
was due to a belief among the proponents of the new act that insur- 
ance, though appropriate for compensating accidents, was not appro- 
priate as a basis for unemployment compensation. It was believed 
that accidents were a more insurable risk, that accident rates behaved 
in a more predictable fashion, more susceptible of actuarial calcula- 
tion; also that it was highly necessary for all but the largest em- 
ployers to insure against accidents since their cost in a single plant 
in a given period bore little or no relation to the size of the payroll. 
Without a pooling of the risk a serious accident might force a small 





*The negative argument against requiring employe contribution to unemploy- 
ment reserve funds was stated in the report of the Interim Committee on Unem- 
ployment as follows: “As for the employes they should not be required to con- 
tribute to unemployment reserve funds: (1) because they can do nothing to 
prevent unemployment—far less than in the case of accidents, where employers 
now carry the full cost of workmen’s compensation. (2) Necause employes will 
continue to bear the brunt of the unemployment burden even without making 
contributions to the funds. Under our recommended bill the weekly benefit is 
50% or less of an employe’s wage. He receives no compensation when under- 
employed so long as his earnings are as great as his benefit would be. No bene- 
fit will be payable beyond ten weeks in the year, etc. (3) Because it is against 
social policy to compel saving by low paid workers (the bill covers only those 
earning less than $1500 a year), since their current earnings are no more than 
adequate for current expenses and since the moral virtue of “thrift” is entirely 
absent where the saving is compulsory. (4) Finally, because the administra- 
tive complication of employe contributions would more than outweigh the sup- 
posed advantage in promoting employe participation in administration.” Report 
of the Wisconsin Legislative Interim Committee on Unemployment, p. 39. 
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plant into bankruptcy. On the other hand, unemployment, at least 
according to present knowledge, is by no means an insurable risk as 
is evidenced by the recent growing reluctance of insurance companies 
to undertake the writing of such insurance. Even when a maximum 
benefit period is fixed the cost of unemployment insurance remains 
highly uncertain because the volume of unemployment fluctuates so 
widely. Under these circumstances the proponents of the new act 
preferred to sacrifice the illusory security of “insurance” in order to 
build up the funds on a plant basis and thus allocate the cost of 
unemployment to the individual employer. Under this plan he is 
made responsible only for the unemployment which he causes and 
can be given a direct and tangible inducement to prevent that unem- 
ployment in a possible reduction in his rate of contribution. 


Contrast to that inducement its counterpart under workmen’s 
accident compensation. Originally the latter was entirely on an in- 
dustrial basis. Premium rates for workmen’s compensation insurance 
were set by industries, and varied with their accident records. The 
safety efforts of an individual employer benefited him only in so far 
as they served to improve the record of his industry and thus to 
make possible a reduction in its premium rate. In recent years there 
has been a movement to refine rate making for workmen’s compen- 
sation to give individual employers a part of the benefit of their 
own superior performance and thus to afford a more powerful stimu- 
lus for accident prevention. This is the system of “experience 
rating.” It could not have been worked out until accident figures 
had been accumulated for a decade or more. 

It is frequently urged by advocates of unemployment insurance 
(in contrast to reserves) that experience rating can be used in the 
same way in this field. The proponents of the new Wisconsin act 
however believed that this device could not be used effectively in 
dealing with unemployment. The difficulty of setting insurance 
rates for unemployment suggested above would be greatly height- 
ened if it included an attempt to fix an individual rate for a given 
concern. Such a rate could be based only on detailed employment 
records for that concern over a long period of years. And even 
then an important unknown factor would be lacking, namely the pro- 





5A few years ago the Metropolitan Life Insurance Company tried to secure 
authorization from the New York legislature to write such insurance. In the 1931 
session when such a bill was introduced the Metropolitan did not support it. 21 
Am. Las. Lea. Rev. 382 (1931). See also “Practicability of Unemployment Insur- 
ance” by Leroy A. Lincoln, vice-president and general counsel Metropolitan Life 
Insurance Company, read at annual meeting U. S. Chamber of Commerce, April 
29, 1931; and speech by Thomas I. Parkinson, president of the Equitable Life 
Assurance Society, to the Life Presidents’ Association, December 10, 1931. 
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portion of laid off workers who could have been placed in other jobs. 
Experience rating for unemployment compensation could not be 
worked out on a sound actuarial basis for years to come. 

The plant reserve set-up of the Wisconsin act makes it possible 
to provide a substitute for experience rating which gives the indivi- 
dual employer the full saving resulting from his own performance. 
If he gives steady work his reserve accumulates because it is not 
drawn upon. At a certain point he is permitted to reduce the rate 
of his contribution or discontinue payment entirely. Thus he is 
rewarded for his past performance but no attempt is made to forecast 
the future. His contribution rate is automatically up to date. If 
he does not continue to give steady employment the drain on his 
reserve will necessitate an immediate resumption of his contribution 
payment. Thus the individual plant reserve should make it possible 
from the start to provide a definite financial incentive to the indivi- 
dual employer. 


CoMPARISON WITH EuROPEAN UNEMPLOYMENT INSURANCE 


It may be interesting to compare the new Wisconsin act very 
briefly with the system of unemployment insurance prevalent in 
Europe. One chief objective they of course have in common: to 
provide an orderly system of compensating the unemployed‘ as of 
right instead of leaving their relief to haphazard charity. Much of 
the administrative machinery is naturally the same. 


But there is a fundamental contrast in the basis of contribution 
and the handling of funds. In no country in Europe is the full 
burden placed on employers, It is shared by the workers and in 
most countries by the state. Moreover in Europe the funds are 
merged into big insurance pools, usually nationwide. This of course 
is diametrically opposed to plant reserves built up solely by employer 
contributions. The explanation of these contrasts lies in the funda- 
mentally opposed concepts of unemployment and unemployment com- 
pensation. In Europe, by and large, unemployment is regarded as un- 
preventable, as a virtually incurable malady which may hit the em- 
ployes of any employer or any industry regardless of anything that 
employer or that industry can do. All that can be done is to alleviate 
the suffering of the victims by providing compensation as nearly 
adequate as the financial resources of the country permit. On the 
basis of this assumption it is natural to pool the funds and to gather 
them from several sources. 

The Wisconsin unemployment reserves act on the contrary is 
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based on the working hypothesis that much of our irregularity of 
employment is preventible. The importance of compensation for 
unemployment is recognized but the need of focusing attention on 
the possibility of its elimination is regarded as of equal if not greater 
importance. As the best method of attaining this end contributions 
are sought from employers only and funds are segregated in indivi- 
dual plant reserves. It is conceded that this may result in reducing 
the security and adequacy of compensation payments. But it is be- 
lieved that in the long run the gain in regularity of employment will 
more than offset the loss in benefits. 


CoNCLUSION 


In conclusion it may be said that the new Wisconsin act is 
based primarily not on American workmen’s compensation legislation 
nor on European unemployment insurance. Rather it is derived 
from the “best practice” of American industry. Its purpose is 
stated by the Interim Committee on Unemployment (Report, p. 35) 
as follows: “We recommend the enactment of a statute which will 
require industry to set up reserves for unemployment as it now 
sets up reserves for depreciation, taxes, interest and dividends.” 
This extension of the reserve principle has been tried out voluntarily 
by a number of industrial concerns scattered over the United States. 
These employers testify to its efficacy in stimulating their efforts 
to regularize employment in their own plants. Wisconsin believes 
that the time has come to universalize this practice.* 





*On the Wisconsin statute see also: Jacobson, The Wisconsin Unemployment 
Compensation Act (1932) 32 Cor. L. Rev. 409; Hoar, UNEMPLOYMENT INSURANCE IN 
Wisconsin (1932), The Stuart Press, South Milwaukee, Wis. 

















COMPULSORY UNEMPLOYMENT INSURANCE AND 
DUE PROCESS OF LAW 


Mites LAMBERT* 


It is a characteristic of the present age that the social problems 
which agitate us are predominantly economic in origin, and in partic- 
ular arise from the phenomenon of industrialism. Not the least of 
the difficulties with which we are faced is that of dealing with in- 
voluntary unemployment. The nature of modern industry is such 
that the population is very largely composed of wage-earners and 
persons dependent on wage-earners. Few of them have any security 
in their jobs. Their employment and their income is likely to be, 
and frequently is, cut off at any time, for long or short periods. 
Much of this unemployment occurs without any fault or shortcoming 
on the part of the worker. It is only within recent years that any 
attempt has been made to deal with this situation, as such. At 
length it has become a matter of important public concern, particu- 
larly during periods of depression such as the country is now pass- 
ing through, when a chronic evil suddenly becomes acute. In this 
country unemployment relief has been confined to charity and to 
measures designed to stimulate business, artificially to create work, 
or to assist the unemployed worker to find such work as exists. 
Most European countries, on the other hand, have schemes of un- 
employment insurance, providing some compensation for workers 
who, although able and willing to work, are unable to find employ- 
ment. With the exception of a few voluntary schemes initiated by 
employers and employees in particular plants and industries,’ nothing 
of the sort has heretofore been tried in the United States. The 
Wisconsin legislature, in the special session of 1931-2, enacted a 
statute* setting up a system of compulsory unemployment compen- 
sation. It is the purpose of this article to discuss, with special refer- 
ence to this statute, whether compulsory unemployment compensa- 
tion violates the provision of the Federal Constitution which forbids 
a state to deprive any person of life, liberty, or property without 
due process of law.’ No attention has been paid to particular details 
of the statute, but only to what are considered the essential provisions 
of such legislation. 

The Wisconsin Unemployment Reserves Act, like unemploy- 





*This article was originally prepared for a seminar conducted by Prof. Ray 
A. Brown. 

1For a description of such plans, see Doveras and Director, THe Prositem 
or UNEMPLOYMENT (1931) 464-480. 

2C. 20, Laws Special Session 1931, creating c. 108 and §§20.573, 71.03 (10), 71.04 
(10), 20.57 (5), and amending $101.10 (9a), of the Statutes. 
8U. S. Const. Amendment 14. 
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ment insurance schemes in general, aims to alleviate a particular 
type of unemployment only. This may be described as the unem- 
ployment of a person who is normally employed (at an occupation 
which may be broadly described as industrial or commercial, as dis- 
tinguished from agriculture or domestic service), and who, being 
capable of and willing to work, is out of work for reasons other 
than his own choice, his discharge for cause, or a labor dispute. 


Due Process or LAW AND THE POLICE POWER 


On its face, such legislation* certainly deprives the employer of 
property, and deprives both employer and employe of freedom of 
contract. The employer, though subject to no liability and no duty 
by the law of contract or tort, is required to pay money to support 
the employe after the employment has ended. But the fact that a 
statute deprives persons of liberty or property is not conclusive. 
The “due process” clause is a vague and general one at best, and 
rights under it are subject to the police power, the legislative power 
to pass statutes for the promotion of the public health, safety, 
morals, and general welfare.’ A statute, although depriving some 
persons of liberty or property, is within the power of the legislature, 
unless it clearly has no real or substantial relation to these ends, or 
is a “palpable invasion of rights secured by the fundamental law’”’.® 
No general statement of the extent of the police power can be made 
which can be applied automatically to decide every case. The limits 
have been gradually defined by the process of exclusion and inclu- 
sion.’ The legislative declaration is not conclusive, but, bolstered by 
the presumption of constitutionality, it is highly important. It is 
not necessary that the court agree with the legislature as to the 
merits or the necessity of the legislation. It is sufficient that there 
is more than one reasonable view, and that the legislature has chosen 
one of them.® 

It has been said that the test of whether a particular enactment 
is within the police power depends upon (1) whether the ends of 
the legislation are permissible, (2) whether the means have a real 





‘The provisions of the Wisconsin act are fully set out in another article in 
this number. 

‘Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273 (1887); Powell v. Pennsyl- 
vania, 127 U. S. 678, 8 Sup. Ct. 992, 1257 (1887); Block v. Hirsh, 256 U. S. 
135, 41 Sup. Ct. 458, 16 A. L. R. 165 (1921); Noble State Bank v. Haskell, 219 U. 
S. 104, 31 Sup. Ct. 186, 32 L. R. A. (N. S.) 1062 (1911); McLean v. Arkansas, 211 
U. S. 539, 29 Sup. Ct. 206 (1909). 

‘Mugler v. Kansas, supra note 5. 

™Noble State Bank v. Haskell, supra note 6. 

*Rast v. Van Dieman & Lewis Co., 240 U. S. 342, 36 Sup. Ct. 370, L. R. A. 
1917A 421 (1916); Jacobson v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358 (1905); 
Otis & Gassman v. Parker, 187 U. S. 606, 23 Sup. Ct. 168 (1903). 
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and substantial relation to the ends, (3) whether fundamental rights 
have been infringed or preserved, (4) whether or not the law is 
in the last analysis unreasonable, arbitrary, or oppressive. The 
means used must not only have a substantial relation to the ends, 
but they must not be more drastic than the ends in view justify. 
The real task of the courts is to weigh the interests of the individual 
against the conflicting interests of society, in view of the relevant 
social and economic facts.° 


Tue Evits oF UNEMPLOYMENT 


That the ultimate object of this legislation, the alleviation of 
unemployment and its effects, is a legitimate object of legislative 
concern, scarcely needs argument. That unemployment is wide- 
spread even in normal times, and that it reaches great proportions in 
times of business depression is a matter of common knowledge.” 

The evil effects of such wide-spread unemployment, the more 
pronounced the longer it extends, is equally obvious. The inter- 
ruption of income of the individual worker, whose earnings even 
when employed are not sufficient to enable him to build up a reserve 
to carry him over, not only results in want and destitution to him- 
self and his family, in itself an evil of great magnitude, but leads to 
ill health through scarcity of the necessities of life. A less tangible 
result is lowered morale, springing not only from actual destitution, 
but from the feeling of insecurity, with consequent danger to the 
public security. The public, through organized charity, is obliged 
to bear the cost of relieving those of the unemployed who are not in 
a position to support themselves, and in times of great unemployment, 
the burden is tremendous." 





*See Brown, Due Process of Law, Police Power, and the Supreme Court (1927) 
40 Harv. L. Rev. 943. 

Statistics on the extent of unemployment are notoriously unreliable. An 
estimate by a trustworthy authority made the total number of unemployed in 
the United States at the beginning of 1931 (not including the sick and disabled) 
at least 5,000,000. Dovcrtas and Director, op. cit. 22, 28. The average industrial 
wage-earner in the United States apparently loses 35 working days each year 
from causes other than sickness, without taking into consideration part-time 
employment. Nationat INpUsTRIAL CONFERENCE Boarp, THE UNEMPLOYMENT ProB- 
LEM, Research Report No. 43 (Nov. 1921). The statistical division of the Wis- 
consin Industrial Commission has estimated that the decline in employment in 
Wisconsin industries from August 1929 to April 1931 was nearly 135,000, and that 
4% of the working population of Wisconsin was unemployed at the former date, 
making a total unemployment in April, 1931, of approximafely 160,000. Lesconrer 
and PreTerson, ALLEVIATION OF UNEMPLOYMENT IN WISCONSIN (1931). 

“It has been estimated, for instance, that at least two million dollars was 
spent for direct relief for the unemployed out of tax funds in Wisconsin, in 
1930 alone, in addition to what was spent by private charities, and that on the 
basis of data obtained early in 1931, at least five million dollars would have to 
be spent in that year. This accounts for direct relief only, and does not include 
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Nor are these the only bad effects of unemployment. The loss 
of buying power, due to the cessation of the worker’s income, is 
enormous. It is of course impossible to determine the exact amount 
of loss, but highly conservative estimates place it in the billions of 
dollars during depressions, and in hundreds of millions a year even 
in normal times.’* 

But the crucial question is not whether there are evils to be 
remedied. The method chosen to cope with them is that of placing 
part of the cost of unemployment, now borne by the worker, or by 
the public through relief activities, upon the employer. Is this an 
arbitrary taking of the employer’s property for the benefit of another, 
or is it a reasonable burden placed upon him for the public good? 
The writer believes that it is the latter. To demonstrate this it will 
be necessary to examine the problem of unemployment at greater 
length. 


Types AND CAUSES OF UNEMPLOYMENT 


The best method of approach is through a consideration of the 
causes of unemployment, eliminating, for present purposes, those 
causes which produce unemployment not compensated by the pro- 
posed law. These include labor disputes, sickness and disability, 
labor turnover, in which may be included both discharges for cause 
and voluntary resignations, and extraordinary causes such as fire 
or flood. The evidence is all to the effect that the greater part of 
unemployment is due to other causes.** 

This residuum of unemployment, with which we are concerned, 
may be roughly classified as technological, seasonal, and depressional 
or cyclical. 

Technological unemployment is the term used to designate that 
unemployment which is due to the displacement of men by labor 
saving devices, or by improved methods of management. There is 
evidence to indicate that this is an important factor in swelling the 
volume of unemployment.** No doubt most of the workers dis- 





the collateral burden resulting from increased costs in public institutions. Les- 
COHIER and Peterson, op. cit., 33. 

“See Douglas, The Partial Stabilization of Workers’ Incomes Through Uneim- 
ployment Insurance (1931) 154 ANN. Am. Acap, 94; Lewisonn, CAN BusINEss Pare- 
VENT UNEMPLOYMENT (1925) 99 ff.; DEPARTMENT OF MANUFACTURE, CHAMBER OF COM- 
MERCE OF THE UNITED States, BALANCING PRODUCTION AND EMPLOYMENT THROUGH 
MANAGEMENT Contro.t (1930) 8; Dovcrtas and Director, op. cit., 67. 

See Nat. Inp. Conr. Boaap, op cit., 57; Bradford, InpustR1aL UNEMPLOYMENT, 
United States Bureau of Labor Statistics Bulletin No. 310, p. 456. 

4See Nat. INp. Conr. Boarp, op. cit. 

*During the period 1919-1929, the value of manufactured products made in 
Wisconsin increased 17%, and the actual bulk of the products at least 25%, while 
the index of employment remained about stationary, or if anything, declined. 
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placed by improved methods of production are eventually absorbed 
into other industries,*® but it is impossible to presume that more 
than a few make the change without at least a short period of unem- 
ployment, and in view of the comparative immobility of labor, it is 
a reasonable conjecture that many of the workers so displaced are 
unemployed for considerable periods. 

Another very important type of unemployment is seasonal un- 
employment, the immediate cause of which is the seasonal operation 
of many of our important industries. In some cases this is due 
largely to weather or crop conditions, as in the canning, logging, and 
building industries. In others, it is due to style changes, or the 
buying habits of consumers, as in the clothing industry. The seasons 
of different industries vary, but even for industry as a whole there 
are definite dull and active seasons each year. Students of the sub- 
ject agree that seasonal unemployment is an important factor in 
the whole problem.** 

The third important type of unemployment may be described 
as depressional or cyclical.** Although over a period of years it is 
perhaps not the most important,’® in bad business years it constitutes 
a major problem. It has been estimated that sixty per cent of the 
heavy unemployment in 1921 was due to the business depression.” 
During the same period, factory employment in Wisconsin dropped 
thirty-seven per cent, and from April 1929 to June, 1931, factory 





At the same time, the employable population of the cities increased by 155,000. 
Lesconrier and Pererson, op. cit., 10-14. And similar estimates have been made 
for the whole country. Dovetas and Director, op. cit. 121 ff. 

*Douglas and Director believe that improved methods of production cannot 
result in permanent unemployment, for the reason that the decreased unit cost 
will result either in a greater demand for the product, or a release of purchasing 
power which will be used for the purchase of other goods, in any event resulting 
in a demand for labor which will eventually take care of the workers displaced. 
Op. cit., 125 ff. 

"See, for example, Lesconrer and Peterson, op. cit., 19-22; Nationat INpus- 
TRIAL CONFERENCE Boarp, op. cit., 49-50. An example of an industry which though 
not directly affected by climatic changes operates largely on a seasonal basis is 
the shoe industry, which has a production capacity greatly in excess of the an- 
nual production, the excess capacity being used to produce most of the shoes 
made during rush periods. LewisoHn, op. cit., 105. 

Some of the workers employed in seasonal industries are of course able to 
find work in other industries during the dull season. But the Wisconsin Indus- 
trial Commission estimates that during a normal year, 1928, there are at least 
18,000 less workers employed in factories in Wisconsin during January than in 
August. Report or THE Wisconsin Leaistative INTERIM COMMITTEE ON UNEMPLOY- 
MENT (1931) 9. 

*For a discussion of business cycles and their relation to unemployment, see 
NATIONAL INDUSTRIAL CONFERENCE Boarp, op. cit., 51-53; Dovcras and Director, 
op. cit., 167 ff. 

*See Lesconter and Peterson, op. cit., 22. 
NATIONAL INDUSTRIAL CONFERENCE Boarp, op. cit., 51-53. 
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employment in Wisconsin dropped off 24.4 per cent.** Carefully 
prepared charts of unemployment have been found to coincide very 
closely with the fluctuations in business conditions.” 

Underlying and contributing to seasonal and depressional unem- 
ployment are a number of factors.** One is the failure of manage- 
ment to plan and adjust production and methods of production in 
order to equalize production from season to season as far as pos- 
sible, and, closely connected with this, to organize distribution and 
selling so as to enable production to be planned in advance to provide 
fairly stable employment.** There is a similar failure to anticipate 
and prepare for business depressions.”* 

A highly potent factor lies in the booms or periods of prosperity 
which precede depressions. Demand for goods, with rising prices, 
together with the easy state of the money market, leads to increased 
production and the expansion of plants. At the same time, produc- 
tion costs have a tendency to rise. As the rising prices get ahead 
of the customer’s ability to purchase, demand falls off, and produc- 
tion has to be curtailed, while at the same time business men are 
unwilling to give up anticipated profits and take losses. The increased 
working forces which have been taken on during the good times 
have to be laid off, wages fall, and the consequent loss of buying 
power leads to further reduction in demand.*® The end product 
is a depression, with its accompanying wide-spread unemployment, 
which lasts until the business cycle has begun to return to normal.’ 

Waste and inefficiency in the distribution of goods is another 
contributing cause. Goods are made largely for an unknown market, 
because of a lack of comprehensive and reliable data as to the require- 
ments of the market. As a result, production is uneven. Speculative 
activities on the part of middlemen interfere with the free flow of 
goods. Transportation facilities and rates are not arranged to pro- 
vide for the maximum movement of goods.”* 

An important factor in aggravating unemployment, although it 
is not strictly a cause, is the present chaotic state of the iabor market. 





*1LEscoHIER and PeTerson, op. cit., 25 ff. 

2See BERRIDGE, CYCLES oF UNEMPLOYMENT IN THE UNITED States (1923). 

The factors hereafter enumerated are not, of course, advanced as funda- 
mental causes of business depression, but merely as factors which undoubtedly 
contribute to depressional, as well as seasonal, unemployment. 

*LEWISOHN, op. cit., 7 ff.; Natrona, INpusTRIAL CONFERENCE Boarp, op. cit., 
42 ff. 

*Coping with such fluctuations presents, it is recognized, great and inherent 
difficulties. See Douglas, supra note 12. 

**=NATIONAL INDUSTRIAL CONFERENCE Boarp, op. cit., 41, 65-67. 
7Op. cit., 46-53. 
%Op. cit., 53-54. 
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There is no organization or centralization among existing employ- 
ment agencies, and a great deal of hiring is done by the more or 
less hit or miss method of hiring applicants who present themselves 
at the plant, either by chance or because they have happened to hear 
of an opening. The present methods of marketing labor cannot com- 
pare in efficiency with the methods of marketing commodities.” 


INSURANCE AS A PREVENTIVE 


In view of this analysis, the legislature, may, for one thing, 
reasonably consider that unemployment insurance will tend to reduce 
the volume of unemployment. 

The experience of business firms which have seriously tried to 
stabilize and equalize production shows that much can be done in 
this direction in widely different fields of industry. Many business 
firms have found it possible to even out the seasonal demand for their 
products by planning their distributing and selling activities, by 
campaigns of advertising designed to increase demand in dull sea- 
sons, and, where necessary, by judicious reduction of prices. In 
many cases it was possible to educate the buyers to place their orders 
in advance, or to induce the ultimate consumers to use the products 
in seasons where formerly there was little demand.*® Others have 
successfully introduced supplementary products and side lines to 
keep the plant busy during the dull periods in the regular lines.** 
Industries making staple products have found it possible to manu- 
facture during periods of light demand, by storing the product until 
the rush season came, and thus avoiding alternate busy and slack 
periods and maintaining uniform production and employment through- 
out the year. Even in industries which are affected by style changes, 
such as the clothing industry, it has been found possible to concen- 
trate upon the more staple lines during the slack periods, and by 
pushing sales in these lines and keeping them in stock, to iron out 
the variations in activity caused by fluctuations in demand.*? Plan- 
ning production according to the anticipated sales for a period in 
advance is another method which has been tried with success.** 

Improved production methods also have a tendency to reduce 
seasonal fluctuations. For instance, improved methods in the build- 





*Op. cit., 54-57; Dovetas and Director, op. cit., 256 ff. For other contributing 
causes see NATIONAL INDUSTRIAL CONFERENCE Boarp, op. cit., 57-59; Report oF THE 
Lecistative INTERIM COMMITTEE, 18-21. 

*LEWISOHN, op. cit., 7-15. 

"Op. cit., 15-16. 

Op. cit., 16-20. 

8Op. cit., 25-31 particularly the description of the methods used by the Proct- 
er and Gamble Co. 
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ing trades have made it possible to carry on building throughout 
the greater part of the year, even in northern states.** 

Reduction of the amount of unemployment due to business 
cycles is undoubtedly a more difficult problem for the individual 
employer, but even in this respect, able employers, by foresight and 
careful planning, have been able to avoid the worst effects of the 
business cycle upon employment.** 

It is the belief of competent students, and it would seem to be 
a reasonable inference, that unemployment insurance which places 
part of the cost of unemployment upon the employer, will stimulate 
the finding of methods of stabilizing employment and production. 
This, in fact, was one of the motives which caused the framers of 
the Wisconsin bill to make contributions payable by employers only.** 
Unemployment benefits, by placing a definite cash penalty upon un- 
employment, will stimulate business men to find and apply methods, 
such as those above discussed, to keep production uniform. Em- 
ployers will be deterred from undue expansion of their working 
forces during times of prosperity, inevitably resulting in unemploy- 
ment when business conditions decline, by the prospect of having to 
pay benefits if the men are later laid off. When business is slack 
they will be impelled to find, if possible, ways of keeping their men 
at work. It is true that employers already have strong incentives 
to maintain their production upon an even keel, but unemployment 
insurance gives an immediate, tangible, measurable motive for adopt- 
ing those methods which are most likely to keep their working forces 
intact from month to month and from year to year. The employer 
who gives his men steady employment will speedily build up his 
reserves to the point where further contributions will no longer be 
required, while the employer who is in the habit of frequently laying 
off and rehiring men will be obliged constantly to pay the maximum 
contributions, and the reserves which he builds up will be used for the 
payment of benefits. This, at any rate, is the theory of the framers 
of this legislation, and in view of the facts it would seem to be im- 
possible to say that it is wrong beyond a reasonable doubt. 

Less directly, perhaps, the measure will tend to reduce unem- 





“Op. cit., 31 ff. 

%Op. cit., 51 ff. For detailed descriptions of the methods used by progres- 
sive managements to deal with the problem of maintaining uniform production, 
see LEWIsoHN, op. cit.; Doveras and Director, op. cit., 85 ff.; DeparTMENT oF 
MANUFACTURE, CHAMBER OF COMMERCE OF THE UNITED STATES, Op. cit. 

‘Report oF THE LecisLaTive INTERIM CoMMITTEE, 39. See also report of IN- 
TERSTATE COMMISSION ON UNEMPLOYMENT INSURANCE (Conn., Mass., N. J., Ohio, & 
Pa.) February 1932. It would seem, however that it is too much to hope for 
more than partial success. See Douglas, supra note 12. 
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ployment through increasing the scope of activity of the public em- 
ployment offices. Thus one of the bars which prevents unemploy- 
ment from being reduced will be removed. The payment of benefits 
may be expected to cushion the drop in buying power due to unem- 
ployment, although in view of the limited amount and number of 
benefits payable, it would be unwise to expect too much in this 
respect. 
UNEMPLOYMENT AS A Cost OF INDUSTRY 

The statute could hardly be upheld, in the writer’s opinion, if 
the expected reduction of unemployment were the only argument 
for it. The employer is undoubtedly in the best position among the 
parties concerned to cope with the problem of unemployment— 
certainly he is in a better position than the worker is or ever can be. 
But it is hardly reasonable to say that he can eliminate unemployment 
entirely, and it would appear rather arbitrary to force him to pay 
for unemployment which he cannot prevent in order to induce him to 
prevent that which he can. 

We are faced, therefore, with the fact that there is a residuum 
of unemployment which employers are not in a position to eliminate, 
and with the further fact that in all probability they will be forced 
to pay benefits attributable alone to such unemployment. 

The analysis of the unemployment problem given above should 
show, or at any rate is intended to show, that to a great extent, if 
not almost entirely, the type of unemployment with which this legis- 
lation deals is a by-product of our industrial society. 

Modern industry is organized for profit. The owners of in- 
dustry provide or hire capital, hire labor, organize and manage the 
business, pay, in theory at least, the costs of operation, take the 
risk of losses, and take the profits. It has been a growing tendency 
of industry to replace human labor by machinery. Improved methods 
of production are constantly being introduced which turn out the 
same or a greater quantity of goods with fewer workers. This 
process is undoubtedly necessary and desirable, but the inevitable 
result is that from time to time numbers of workmen are thrown 
out of employment. To what extent and how fast the process 
provides other employment for them is a matter of conjecture. It 
is indisputable that technological unemployment is part of the price 
we pay for mechanized industry. 

Industry has failed to find the most adequate means of dis- 
tributing commodities. It has most pointedly failed to provide 
adequate means of distributing the labor supply upon which it 
depends. 
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Industry is subject to violent fluctuations, which are character- 
istic of and apparently inherent in an industrial or business economy.** 
A large part of industry is engaged in producing a great quantity of 
goods during part of the year, and a small quantity of goods during 
the rest of the year. Industry as a whole engages in frenzied activity 
at one time, and greatly curtailed activity at another. It calls for 
the services of great numbers of men at certain periods, and then 
leaves them to shift for themselves. It attracts workers from agri- 
culture and other occupations, but provides them with no guaranty 
of continued employment. It is the belief of some economists that 
capitalistic industry requires a reserve supply of labor, to meet its 
expansions and contractions, and cannot exist unless there is a large 
group of unemployed upon whom it can call when extra workers 
are needed. 

The net result is that millions of men who supply the labor 
upon which industry depends are faced from time to time by the 
fact that there is no work for them. They are ready and able to 
work, they and their families must live, but they no longer have 
a source of income, and must depend upon their savings, or upon 
public and private charity. Call it a necessary cost, or call it a 
regrettable waste, the fact remains that this situation is caused by 
our industrial system. It is part of the price which we pay for doing 
business the way we do. 

Under our present system this burden is borne primarily by the 
workers, who are least responsible for causing it, and are least able 
to bear it. Persons working for wages determined by supply and 
demand are hardly in a position to build up reserves sufficient to 
carry them over long periods of unemployment. Certainly we can- 
not assume that those whose yearly incomes are less than fifteen 
hundred dollars, the limit fixed by the Wisconsin statute, are able 
to provide adequately for such emergencies. 

It is the belief of the supporters of unemployment insurance 
that the cost of unemployment should be distributed as other costs 
of industry are distributed, and that employers should bear at least a 
part of it. Employers are the prime movers and organizers of the 
industrial system whose by-product is unemployment. They reap 
the profits of industry, and they should pay the costs. Eventually 
this cost will enter into the cost of production and be paid by the 
ultimate consumer. The employers are in a position to make this 
distribution.** 





See Dovetas and Director, op. cit., 167. 
See LEWISOHN, op. cit., 152 ff.; Douglas, supra note 12; Dovetas and D1- 
RECTOR, Op. cit., 484, for expositions of this point of view. 
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It is surely within the permissible discretion of the legislature 
to take this view of the facts, and to enact legislation to place this 
burden where it justly belongs. Nor is there a lack of authority 
for this conclusion. Passing over more doubtful analogies without 
mention, there are two important classes of cases in which the enact- 
ment of very similar social and economic theories has been upheld 
by the courts. 


THe ARGUMENT From ANALOGY 


The first are the cases on the workmen’s compensation laws. 
The theory of workmen’s compensation is very similar to that which 
has been advanced to support unemployment insurance. It is signi- 
ficant that the Wisconsin statute is based in part upon the workmen’s 
compensation laws.*® Workmen’s compensation was enacted into 
law as the result of a belief that accidents were an inevitable con- 
sequence and accompaniment of modern industry, that the loss of 
workmen’s earning power because of such accidents, whether due to 
the fault of the employer or not, was properly a part of the cost of 
industry, which should be assumed by the industries themselves 
rather than placed upon the worker, and that the best means of 
accomplishing this result was to require employers, individually or 
in groups, to compensate employes for accidental injuries arising 
out of and in the course of employment, as well as a feeling that 
the common law system of litigation was unduly wasteful and ex- 
pensive. 

The first compensation laws were elective, employers and em- 
ployes being free to accept or reject the benefit of the law, employers 
who rejected it being penalized by the loss of certain of their com- 
mon law defenses. Such laws have been uniformily sustained by 
the courts.* 

Compulsory compensation laws are much more to our purpose. 
The courts in passing upon elective laws have generally refrained 
from considering the constitutionality of compulsory laws. There 
have been dicta to the effect that a compulsory law would be uncon- 
stitutional where an elective law would not be.‘ On the other hand, 
some of those cases contain reasoning which would tend to support a 
compulsory law.* 





*Report oF THE Lecistative INTERIM CoMMITTEE, 43. 

“Sexton v. Newark Dist. Tel. Co., 84 N. J. L. 85, 86 Atl. 451 (1913); Middle- 
ton v. Texas Power & Light Co., 108 Tex. 96, 185 S. W. 556 (1916); Borgnis v 
Falk Co., 147 Wis. 327, 133 N. W. 209, 37 L. R. A. (N. S.) 489 (1911). 

“Middleton v. Texas Power & Light Co., supra note 40. 
“See Borgnis v. Falk Co., supra note 40. 
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The first compulsory laws were those passed in New York and 
Washington. The first of these was declared unconstitutional by the 
state court, on the ground that the legislature had no power to 
impose liability upon employers for accidents occuring without 
fault on their part.** The New York court, after a state constitu- 
tional authorization of compensation legislation, reversed its position, 
and upheld an act which, while somewhat different, was the same in 
principle as the earlier law, in a decision which attempts to dis- 
tinguish the earlier case.“* The Washington act was upheld by the 
state court,*® and later by the Supreme Court of the United States.*® 
And other acts have been uniformly sustained, both under the state 
and Federal Constitutions.* 


In upholding the workmen’s compensation laws the courts have 
recognized the act that industrial accidents are a forseeable con- 
sequence of modern industry, and an inescapable cost of conducting 
the operations of business. They have recognized the injustice of 
the system which required the employe to bear that cost, unless he 
could show that his employer was legally blamable, and the right 
of the legislature in the exercise of the police power to place the 
cost upon the employer, and substitute for the common law prin- 
ciples one more in accordance with justice.** 

Another analogous type of legislation which has been upheld 
by the courts, is state bank guaranty legislation, which requires all 
state banks to contribute to a fund to be used for paying depositors 
in insolvent banks. The United States Supreme Court, in uphold- 
ing the Oklahoma guaranty law, held that it was within the police 
power of the state to take a comparatively insignificant part of the 
bank’s property in order to safeguard the currency of checks, and 
make safe the almost compulsory resort of depositors to banks.*® 





“Ives v. So. Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431, 34 L. R. A. (N. 
S.) 162 (1911). 

“Matter of Jensen v. So. Pac. Co., 215 N. Y. 514, 109 N. E. 600, L. R. A. 
1916A 403 (1915). 

*State ex rel. Davis Smith Co. v. Clausen, 65 Wash. 156, 117 Pac. 1101, 37 
L. R. A. (N. S.) 466 (1911). 

“Mountain Timber Co. v. Washington, 243 U. S. 219, 37 Sup. Ct. 260 (1916). 

“Madera Sugar Pine Co. v. Ind. Acc. Comm., 262 U. S. 499, 43 Sup. Ct. 604 
(1923); Ward & Gow v. Krinsky, 259 U. S. 503, 42 Sup. Ct. 529, 28 A. L. R. 1207 
(1922); New York Central R. Co. v. White, 243 U. S. 188, 37 Sup. Ct. 247, L. R. A. 
1917D 1, (1916); Western Indemnity Co. v. Pillsbury, 170 Cal. 686, 151 Pac. 398 
(1915); Adams v. Iten Biscuit Co., 63 Oklahoma 52, 162 Pac. 938 (1917); Fassig 
v. State, 95 Oh. St. 232, 116 N. E. 104 (1917). 

“See cases cited supra note 47. 

“Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 32 L. R. A. 
(N. S.) 1062 (1911). 
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AvuTHORITY AGAINST THE ACT 


It must be admitted that there is abundant authority which 
looks in the other direction. It is only necessary to mention a few 
cases in which social legislation less radical than this has been held 
unconstitutional.” 

The nearest cases are those dealing with the attempts of legis- 
latures to guarantee workers’ income by regulating wages. Such 
statutes have not met with favorable receptions in the courts. Mini- 
mum wage laws, even those dealing with particular classes of em- 
ployees who might be supposed to be special subjects of legislative 
protection, have been uniformly held bad.** 

The leading case is Adkins v. Children’s Hospital,®? involving 
a statute of Congress for the District of Columbia, which made pro- 
visions for a minimum rate of wages for women workers in the Dis- 
trict. The majority of the court refused to accept the argument that 
low wages could be forbidden because they were detrimental to the 
health and morals of women workers, and held that the statute denied 
due process of law to both employer and employe. A quotation 
from the opinion well expresses the philosophy which underlies this 
and other minimum wage decisions. 

“A wage-fixing law takes account of the necessities of only 
one party to the contract. It ignores the necessities of the employer 
by compelling him to pay not less than a certain sum, not only 
whether the employee is capable of earning it, but irrespective of the 
ability of his business to sustain the burden... It compels him to 
pay at least the sum fixed in any event, because the employee needs 
it, but requires no service of equivalent value from the employee . . . 
To the extent that the sum fixed exceeds the services rendered, 
it amounts to a compulsory exaction from the employer for the 
support of a partially indigent person for whose condition there rests 
upon him no peculiar responsibility, and therefore, in effect, arbi- 
trarily shifts to his shoulders a burden which, if it belongs to any- 
body, belongs to society as a whole.” (Italics mine.) 





“See, for example, Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539 (1905) 
(minimum hours for bakers); Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 
277 (1908) (statute forbidding discrimination by employers against members of 
labor unions); Coppage v. Kansas, 236 U. S. 1, 35 Sup. Ct. 240 (1915) (statute 
forbidding “yellow dog” contracts); Adams v. Tanner, 244 U. S. 590, 37 Sup. Ct. 
662 (1917) (statute forbidding employment agencies to charge fees to workers). 

“Adkins v. Childrens Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 24 A. L. R. 
1238 (1922); Street v. Varney Electrical Supply Co., 160 Ind. 338, 66 N. E. 895, 
61 L. R. A. 154 (1903); People v. Coler, 166 New York 1, 59 N. E. 716, 52 L. R. A. 
814 (1901), to cite only the more extreme cases. 
=Supra note 51. 
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Adkins v. Children’s Hospital may be distinguished on the facts 
of the case, since unemployment insurance does not interfere with 
the right of employer and employe to bargain in regard to the wage 
scale. The employer is not required to pay any particular rate of 
wages, but is only required to set up a reserve against unemployment, 
through contributions proportioned to whatever wage he does pay. 

It must be admitted, however, that the attitude shown by the 
majority in the Adkins case, if consistently followed, would be fatal 
to any compulsory unemployment insurance law. The statute can 
only be upheld by a realistic attitude toward economic conditions, 
such as prevailed in the workmen’s compensation decisions, and a 
liberal recognition of the doctrine that it is the function of the 
legislature, and not the courts, to choose between conflicting social 
and economic theories. 

Unemployment insurance is frankly an experiment in this 
country. But it is an experiment based upon fact and well-reasoned 
theory, and directed toward a justifiable end, and therefore an experi- 
ment which the legislature has a right to make.** No doubt many 
powerful objections may be urged against the plan. It may be said, 
for instance, that it will encourage idleness, that it will increase 
unemployment in the long run because employers will be unwilling 
to take on men, that it will handicap the industries of the state in 
competition, that the workers will eventually have to pay the cost 
through adjustment of the wage scale. But these arguments, and 
others of like nature, are properly addressed to the legislature, and 
not to the courts. 


CoNCLUSIONS 


In conclusion, compulsory unemployment insurance does not 
take away property and liberty without due process of law, because 
it is a reasonable exercise of the state’s police power for the general 
welfare. The legislative approval stamps the statute as prima facie 
valid, and it cannot be held void unless clearly shown to have no 
real or substantial relation to a justifiable end, or to be clearly arbi- 
trary and oppressive. The legislature may reasonably believe that 
the statute will be an effective method of coping with the admitted 
evil of unemployment, and that such unemployment as it will not 
prevent is a cost of industry which in fairness should be paid not 
alone by the working class and the state. 





SIf, in actual practice, it should prove arbitrary and oppressive, the courts 
would no longer uphold it. Abie State Bank v. Bryan, 282 U. S. 765, 51 Sup. Ct. 
252 (1931). 





















































EXTENT TO WHICH COURTS OF REVIEW WILL CON- 
SIDER QUESTIONS NOT PROPERLY RAISED 
AND PRESERVED—PART Ii 


RicHARD V. CAMPBELL* 


I 


ExTENT TO WHICH QUESTIONS NOT RAISED AND PRESERVED IN THE 
TRIAL Court WILL BE CONSIDERED ON REVIEW 


B. Exceptions BAsED ON THE NATURE OF THE PROBLEM 


(4) Public Policy. For the good of society certain re- 
strictions are placed upon the freedom of contract and private deal- 
ings. These restrictions are commonly referred to as rules of pub- 
lic policy. They exist for the protection of the public. The benefit 
derived by a particular litigant actually involved is purely incidental. 
Consequently, it is not surprising that questions of public policy will 
generally be considered for the first time on review. As the North 
Carolina Supreme Court said in Cansler v. Penland :** 


Whenever the illegality appears, whether the evidence comes from 
one side or the other, the disclosure is fatal to the case. No consent of the 
defendant can neutralize its effect. A stipulation in the most solemn form 
to waive the objection would be tainted with the vice of the original con- 
tract, and void for the same reasons. 


In equity cases the courts are under the additional influence of the 
maxim that a man must come into equity with clean hands. 

In applying this principle to actions on contracts, the contention 
has been considered for the first time on review that (1) a contract of 
a public official violated a statutory requirement ;** (2) a contract 
provided for a contingent compensation for obtaining legislation ;* 
(3) a contract tended to restrain bidding at a judicial sale;*’ (4) a 





*Assistant Professor of Law, University of Wisconsin. Part I appears in 
the preceding number. Part II is a continuation of the study commenced there 
of the extent to which courts of review will consider questions not properly 
raised and preserved in the trial court. In future installments, a study will be 
made of (1) the effect of statutory provisions on the problem discussed in Paris 
I and II; (2) the extent to which highest courts of review will consider questions 
not raised and preserved in intermediate courts of review; and (3) the extent to 
which courts of review will consider questions not properly raised and pre- 
served in said courts. 

125 N. C. 578, 581, 34 S. E. 683, 684 (1899). 

“See Primeau v. Granfield, 193 Fed. 911 (C. C. A. 2nd, 1911). 

*Cansler v. Penland, supra note 93. 

*Crichfield v. Bermudez Paving Co., 174 Ill. 466, 51 N. E. 552, 42 L. R. A. 347 
(1898). 

"Camp v. Bruce, 96 Va. 521, 31 S. E. 901 (1898). 
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contract was one to prevent the prosecution of a felony;** (5) a 
contract required work on Sunday contrary to a criminal statute ;°° 
(6) a contract was in restraint of trade; (7) a contract was cham- 
pertous ;*** (8) a contract of insurance was in violation of statutory 
provisions ;*°? (9) a contract of lease violated the State Constitu- 
tion. Likewise, on the theory that the question was one of public 
policy, it has been noticed for the first time on review that (1) the 
plaintiff had failed to comply with a statute requiring that where 
an act causing damage to another was also a crime, criminal pro- 
ceedings must be brought prior to the institution of a civil suit ;?* 
(2) the record showed a clear defense of res judicata ;*°* (3) an ac- 
counting would have required an investigation of continuous fraudu- 
lent transactions and an ascertainment of the profits derived there- 
from.’ 

In Heaton v. Dennis,’ the defendants urged for the first time 
on review that the action was champertous and against public policy. 
The point would have been well taken ten days before the case was 
heard in the court of review. At that time the public policy of the 
state had been changed by statutory provision. The court held that 
a question of public policy could be raised at any time, but that the 
policy of the state having changed before the case was heard on re- 
view, the contention had lost its force, and would not be considered. 

The possibility that the facts appearing on the record are in- 
complete has presented the principal problem when a question of 
public policy was first raised on review. Of course, where the il- 
legality appears on the face of the complaint that difficulty does 
not arise.’°* But it frequently happens that the violation of public 
policy is shown by evidence introduced in the course of the trial. 
Where that is the situation, it is possible that the evidence might 





*Doncet v. Mass. Bonding & Ins. Co., 180 App. Div. 599, 167 N. Y. S. 892 (1917). 

*Publishers; Geo. Knapp & Co. v. Culbertson, 152 Mo. App. 147, 133 S. W. 55 
(1910). E 

Fuqua v. Pabst Brewing Co., 90 Tex. 298, 38 S. W. 29, 35 L. R. A. 241 (1897). 
The court also based its decision on the theory that a general demurrer urged in 
the trial court necessarily raised the issue of the validity of the contract. 

Ellis v. Frawley, 165 Wis. 381, 161 N. W. 364 (1917). 

2Chaflin v. U. S. Credit System Co., 165 Mass. 501, 43 N. E. 293, 52 A. S. R. 
528 (1896). The court pointed out that an exception had been taken to the trial 
court’s refusal to rule that the plaintiffs were not entitled to recover, although 
the issue of public policy had not been specifically raised. 

Mass. Nat. Bk. v. Shinn, 163 N. Y. 360, 57 N. E. 611 (1900). A proper excep- 
tion had been taken in the trial court, but the specific point had not been urged. 
1%4Struthers v. Peckham, 22 R. I. 8, 45 Atl. 742 (1900). 

McMichael v. Horay, 90 N. J. Law 142, 100 Atl. 205 (1917). 

16Primeau v. Granfield, supra note 94. 

7103 Tenn. 155, 52 S. W. 175 (1899). 

See Shortell v. Evans-Ferguson Corp., 98 Cal. App. 650, 277 Pac. 519 (1929). 








WISCONSIN LAW REVIEW 





162 








have been explained or rebutted by other evidence if the question had 
been properly raised. Nevertheless, questions of public policy will 
be considered by most courts even when presented under those cir- 
cumstances.*°® But this difficulty led the Circuit Court of Appeals 
of the Sixth Federal Circuit, in Carter-Crume Co. v. Peurrung,° 
to hold that the objection that a recovery would be contrary to public 
policy could not be raised for the first time on review unless the il- 
legality appeared as a matter of law from the pleadings, the face of 
the contract in suit, or the admitted facts of the case. 

The Wisconsin Supreme Court reached a different solution of 
the difficulty in Wight v. Rindskopf.“* The complaint in that case 
contained a general allegation for legal services rendered. But the 
evidence showed that the contract relied on at the trial was contrary 
to public policy. The public policy issue had not been raised in the 
trial court. It was held that although if the complaint had set out 
the agreement, a dismissal of the action would have been directed, 
under the circumstances the court could not assume that the plaintiff 
might not be able to give evidence under it of a legitimate claim. The 
judgment was reversed, and the case remanded for a new trial. 

In Leeds v. Townsend,'** the objection was first made on review 
that the contract relied on by the plaintiff was contrary to public 
policy. The court refused to consider the question because the il- 
legal nature of the contract was not established beyond a reasonable 
doubt. And the decisions are not uniform in the determination of 
whether an issue of public policy should be considered where the 
proof of the unlawful acts is not necessary to establish the plain- 
tiff’s case."* But these two problems are not peculiar to situations 
where a public policy issue is first urged on review. The same 
difficulties are presented when the question is properly raised at the 
trial. 

Courts frequently refuse to consider questions of illegality 
when raised for the first time on review, without specifically decid- 
ing whether the illegality is of such a nature that it renders the pro- 
ceedings contrary to public policy. For example, questions of usury 
must be raised in the trial court.*** And it has been held that the 








































Camp v. Bruce, supra note 97; Publishers; Geo. Knapp & Co. v. Culbertson, 
supra note 99. 

986 Fed. 439 (C. C. A. 6th, 1898). 

11143 Wis. 344 (1877). 

112228 Ill. 451, 81 N. E. 1069, 13 L. R. A. (N. S.) 191 (1907). 

4%3For a discussion of this general problem, see Smith v. Barnes, 129 Ore. 138, 
276 Pac. 1086 (1929). 
James Valley Bank v. Nicholas, 47 S. D. 461, 199 N. W. 117 (1924); Webb 
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objection will not be considered for the first time on review that (1) 
a contract was made on Sunday contrary to law;'*® (2) the con- 
sideration for the execution of a note was illegal because in viola- 
tion of an act of Congress ;'** (3) a contract was void because in 
restraint of trade;'** (4) the transaction involved in the action was 
a gambling speculation.*** 


(5) Public Interests. Although there is no well defined 
rule that questions of public interest, except in so far as that inter- 
est amounts to a public policy, will be considered when raised for 
the first time on review, there are several cases where the public 
nature of the question involved has influenced the court’s action. 

First National Bank of Raton v. McBride’ was a bill in 
equity to restrain a tax sale. The defendant’s demurrer to the com- 
plaint was overruled. He had not claimed in his attack on the com- 
plaint in the trial court, that it failed to allege that the plaintiffs had 
made any attempt, by application to the tax officers, to secure uni- 
formity and equality for themselves in the matter before bringing 
the action. In reversing the judgment below because of this defect 
in the complaint, the New Mexico Supreme Court said :*”° 


One of the principal difficulties with this proposition is that the 
defendant in the court below failed to call attention to these facts by his 
demurrer, and the question is not even argued in the briefs for the de- 
fendant in this court. If this were an ordinary controversy between pri- 
vate persons, we would feel justified and required to ignore it. But the 
question in this case involves a proper understanding of the law of 
taxation as it is to be administered in this state, and the question is one 
of general public interest in which the state at large is concerned. Under 
such circumstances we feel justified in discussing the question from the 
standpoint of the general welfare of the state. 


A similar attitude has been taken by the Wisconsin Supreme Court in 
a case involving the determination of an inheritance tax ;'** by the 
same court in a divorce proceeding ;'*? by the Michigan Supreme 
Court where the constitutionality of a declaratory judgment statute 





“5Woodbridge v. Sellwood, 65 Minn. 135, 67 N. W. 799 (1896); O’Brien v. Shea, 
208 Mass. 528, 95 N. E. 99, Ann. Cas. 1912A 1030 (1911); Orr v. Kenworthy, 143 
Iowa 6, 121 N. W. 539, 136 A. S. R. 728 (1909). In the Iowa case the court ex- 
pressed its opinion on the point. 

ueJennings v. First Natl. Bank, 13 Colo. 417, 22 Pac. 777, 16 A. S. R. 210 
(1889). 

17Lee v. U. S. Graphite Co., 161 Mich. 157, 125 N. W. 748 (1910). 

™8Norden v. Duke, 113 App. Div. 99, 99 N. Y. S. 30 (1906); Culligan v. Dan- 
ziger & Tessier, 140 La. 1052, 74 So. 550 (1917). 
1920 N. M. 381, 149 Pac. 353 (1915). 
First Nat. Bk. of Raton v. McBride, supra note 18, at 399, 149 Pac. at 359. 
12J[n re Johnson’s Estate, 186 Wis. 599, 203 N. W. 376 (1925). 
Weichers v. Weichers, 197 Wis. 159, 221 N. W. 733 (1928). 
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was involved ;'** by the Supreme Court of Errors of Connecticut in 
an action for a recount of the ballots for mayor ;*** by the Colorado 
Supreme Court where the constitutionality of a local option law was 
questioned ;**° and by the Alabama Supreme Court in a quo war- 
ranto proceeding requiring the defendants to show cause why they 
attempted to exercise a certain public office.’*® 


(6) Nonjoinder of Parties. The failure to object to the 
nonjoinder of parties in a law action waives the right to make that 
objection on review. This rule also normally applies to nonjoinder 
in equity. But it sometimes happens in equity cases that the rights 
and interests of the omitted parties are so intimately connected with 
the subject matter of the controversy that a final decree cannot be 
made without materially affecting those rights and interests. Where 
that is the situation, a great majority of the courts of review will 
consider the objection although it was not made in the trial court.*** 
Where the point is well taken, the usual procedure is to remand the 
case to the trial court with directions that the plaintiff be permitted 
to join the “necessary parties,” provided he acts within a reasonable 
time.*** But the Oregon Supreme Court has held that where the 
names of the omitted parties do not appear on the record, the only 
course open to the court is to order a dismissal of the action.'*® 

The objection to the nonjoinder of a “necessary party” is not 
considered for the benefit of the person raising the objection, but 
because a final decree settling the rights of the parties cannot other- 
wise be made.’*° The reason for the rule permitting that question 
to be raised for the first time on review also serves to define its 
limits. As the Virginia Court of Appeals aptly said :’** 

If the absent party has an interest in the subject matter of con- 
troversy, of such a nature that a final decree cannot be made without 
affecting that interest, the appellate court, of its own motion, will 


direct that he be brought before the court, whether the objection was 
or was not made in the court below. If on the other hand the interests of 





%Anway v. Grand Rapids Railway Co., 211 Mich. 592, 179 N. W. 350, 12 A. 
L. R. 26 (1920). 

Donovan v. Davis, 85 Conn. 394, 82 Atl. 1025 (1912). 

Schwartz v. People, 46 Colo. 239 (47 Colo. 483), 104 Pac. 92 (1909). 

26State ex rel. Knox v. Dillard, 196 Ala. 539, 72 So. 56 (1916). 

=Gates v. Union Naval Stores Co., 92 Miss. 227, 45 So. 979 (1908); McConnell! 
v. Dennis, 153 Fed. 547 (C. C. A. 8th, 1907); Granquist v. Western Tube Co., 240 
Ill. 132, 88 N. E. 468 (1909); Jeffries v. Jeffries, Ex’or., 123 Va. 147, 96 S. E. 197 
(1918). 

“8Nolan v. Barnes, 268 Ill. 515, 109 N. E. 316 (1915); Hartley v. Langkamp & 
Elder, 243 Pa. 550, 90 Atl. 402 (1914). 

“Beasley v. Shively, 20 Ore. 508, 26 Pac. 846 (1891). 

*Gulick v. Hamilton, 287 Ill. 367 (1919); City Eq. Co. v. Elm Park R. Co., 
135 App. Div. 856, 120 N. Y. S. 437 (1909). 
481See Clayton & Tyson v. Henley, 32 Gratt. (73 Va.) 65, 74 (1879). 
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the absent parties are separable from those of the parties before the 
court, so that the court can proceed to a final decree, and do complete 
justice without affecting the absent parties, the latter are not regarded as 
indispensable. 


(7) Parties Plaintiff. Usually an objection to the plain- 
tiff’s right to maintain an action will not be considered unless raised 
in the trial court. But the reports disclose several situations where 
the rule has not been consistently followed. For example, the ob- 
jection has been considered although raised for the first time on re- 
view that (1) the plaintiff’s power to act as a substituted trustee had 
not been properly executed by the persons authorized to make such 
substitutions ;*** (2) the attorney general of the state had no au- 
thority to institute an action to determine adverse claims ;*** (3) 
an action by the heirs of a deceased person should have been brought 
by his executor ;*** (4) an action by the executor of the estate of 
a deceased person should have been brought by his heirs at law ;**° 
(5) the plaintiff being a foreign receiver had no authority to insti- 
tute proceedings ;*** (6) a conservator of a ward cannot sue in his 
own name for money lent by the ward;'** (7) the plaintiff in a 
special statutory action had no authority to sue in his own name ;*** 
(8) a cause of action for wrongful death was not in the widow of 
the deceased, but, under the Federal Employer’s Liability Act, was 
in his personal representative ;**° (9) the plaintiff was neither a 
natural person nor a corporate entity recognized by the law.** 

These decisions proceed on various theories. The one most 
commonly relied on is that the question is of a jurisdictional nature. 
It has also been suggested that the complaint fails to state a cause of 
action in favor of the plaintiff. And in some instances, the court has 
been satisfied to rest its decision on the broad principle that the de- 
fect was a material one which could not have been corrected by 
amendment below. 


(8) Constitutionality of Statutes. It is ‘the general rule 
that the constitutionality of a statute or ordinance will not be con- 





12Crosby v. Huston, 1 Tex. 203 (1846). 

1%8People v. Oakland Water-Front Co., 118 Cal. 234, 50 Pac. 305 (1897). 

%4Anthony v. Peay, 18 Ark. 24 (1856). The heirs had inserted the claims 
by a cross-complaint in an action in equity. 

%5Emmerson v. Merritt, 249 Ill. 538, 94 N. E. 955 (1911). 

%Sterrett v. Second National Bank, 246 Fed. 753, 3 A. L. R. 256 (C. C. A. 
6th, 1917). 

BIRiggs v. Zaleski, 44 Conn. 120 (1876). 

88Thomas v. Franklin, 42 Neb. 310, 60 N. W. 568 (1894). 

19LaCasse v. New Orleans T. & M. R. Co., 135 La. 129, 64 So. 1012 (1914). 

Proprietors of the Mexican Mill v. Yellow Jacket S. M. Co., 4 Nev. 40, 97 
Am. Dec. 510 (1868); Commercial & Savings Bank v. Ward, 146 S. C. 77, 143 S. 
E. 546 (1928). 
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sidered on review unless the question has been raised and preserved 
in the trial court,’*' especially where an examination of the evidence 
would be required.’*? The great majority of jurisdictions construe 
the rule to require that the particular constitutional objection relied 
on be urged below. But in Fitch v. Board of Auditors,’** the Michi- 
gan Supreme Court considered new points urged against the consti- 
tutionality of a statute. The court said :*** 


In support of this objection certain reasons were advanced, certain 
arguments urged. It would be a monstrous proposition to say that other 
reasons may not be advanced in this court, and stronger arguments, if 
discovered, urged against the action proposed to be taken. We do not 
think that this court shound decline to hear and be influenced by these 
arguments, though it may be that if they had been brought to the atten- 
tion of the trial judge his decision would have been different. 


Similar action was taken by the United States Supreme Court in 
Wuchter v. Pizzutti.* 

It may happen that the case in which the constitutionality of the 
statute is attacked, is one upon which a civil cause of action, or a 
criminal prosecution, is based. When that is the situation the rule 
that the question must be raised below has not received the com- 
paratively unanimous approval given to it in other cases where the 
constitutionality of a statute is involved.*** 

Although it is the view of most jurisdictions that the question 
of the constitutionality of a statute on which a civil cause of action 
is based will not be considered when first raised on review,'*’ this 
view has not been consistently followed. In a number of decisions, 
the Missouri courts of review have considered that question al- 
though it had not been raised in the trial court.** The same result 





41City of Mattoon v. Jennings, 336 Ill. 93, 167 N. E. 774 (1929); Missouri- 
Kansas-Texas R. Co. v. Prince, 133 Okla. 228, 271 Pac. 253 (1928); DuFlumeri v. 
Sunderland, 109 Conn. 583, 145 Atl. 48 (1929); State ex rel. Mattern v. City, 9 La. 
App. 95, 119 So. 94 (1928); Shugart v. Maytag, 188 Ia. 916, 176 N. W. 886 (1920). 
Contra: Parsons v. Van Wyck, 56 App. Div. 329, 67 N. Y. S. 1054 (1900). 

42See Bd. of Med. Exs. v. Fowler, 50 La. Ann. 1358, 24 So. 809 (1898). 

148133 Mich. 178, 94 N. W. 952 (1903). 

44Fitch v. Bd. of Aud., supra note 143, at 183, 94 N. W. at 954. 

45276 U. S. 13, 48 Sup. Ct. 259, 72 L. Ed. 446 (1928). 

1#See infra notes 147-166. 

4™McNeil & Higgins Co. v. Neenah Cheese & Cold Storage Co., 290 Ill. 449, 
125 N. E. 251 (1919); Mahnken v. Meltz, 97 N. J. L. 159, 116 Atl. 794 (1922); 
Hershey v. Agnew, 83 Colo. 89, 262 Pac. 526 (1927); Colorado Gold Dredging Co. 
v. Sterns-Roger Co., 60 Colo. 412, 153 Pac. 765 (1915). In Dodge v. Cornelius, 
168 N. Y. 242, 61 N. E. 244 (1901), the court after inviting counsel to file briefs 
upon the question whether the statute on which the suit was based was consti- 
tutional, refused to consider the question because it had not been raised below. 

48McGrew v. Mo. Pac. Ry. Co., 230 Mo. 496, 132 S. W. 1076 (1910); Simpson v. 
Witte Iron Works, 144 S. W. 895 (Mo. App. 1912); see Lieber v. Heil, 220 Mo. App. 
896, 296 S. W. 200 (1927). 
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has been reached by a court of review in Pennsylvania,™* Tennes- 
see,?®° Connecticut ***, Texas,’**? and New York.‘ 

Kraus v. Lehman*** was an appeal by a taxpayer from an order 
of the board of county commissioners allowing the claims of cer- 
tain architects for the preparation by them of plans for a new court 
house. A statute required that a petition for the construction of a 
court house be made and signed by five hundred resident freeholders 
of the county before any action could be taken by the commissioners. 
The taxpayer claimed that this provision had not been complied 
with. A demurrer to the taxpayer’s plea was sustained by the trial 
court. The ruling was affirmed by the Indiana Supreme Court on 
the theory that the statute relied on was unconstitutional. That ob- 
jection had not been made below.**® The value of Kraus v. Lehman 
as an authority on the point under discussion is lessened by the fact 
that the court based its decision primarily upon the theory that a 
new question will be considered in order to affirm a judgment.**® 
In later cases, the Indiana Supreme Court has refused to consider 
the objection made for the first time on review that the statute under 
which the defendant in a criminal case had been convicted was un- 
constitutional.**” 

It is commonly stated that the weight of authority favors the 
view that the objection that a statute on which a criminal prosecu- 
tion is based is unconstitutional will not be considered unless raised 
in the trial court.’** A number of decisions support this view.**® On 
the other hand, the opposite conclusion has frequently been 
reached.?®° 

The decisions of Illinois and Iowa indicate the difficulties at- 





Hoffa v. Person, 1 Pa. Super. Ct. 357 (1896). 

Mattei v. Clark Co., 3 Tenn. App. 379 (1926). 

%1Hoxie v. N. Y., etc. Ry. Co., 82 Conn. 352, 73 Atl. 754 (1909). The court was 
probably influenced in making this decision by the fact that an important contro- 
versy between state rights and federal rights was involved. 

182Sid Westheimer Co. v. Piner, 263 S. W. 578 (Texas 1924). 

*8Brookman v. Hamill, 54 Barb. (N. Y.) 209 (1869). 

%4Supra note 35. 

8For a detailed discussion of the case, see Martin, A Notable Decision (1908) 
42 Am. L. Rev. 641. 

%¢For a discussion of that principle, see 7 Wis. L. Rev. 98-9. 

Drake v. State, 165 N. E. 757 (Ind. 1929); see Lindsay v. State, 195 Ind. 333, 
145 N. E. 438 (1924). 

See 17 C. J., Criminal Law, Sec. 3329. 

1°For example, Dill v. Mayor, etc., of City of Washington, 11 Ga. App. 799, 76 
S. E. 156 (1912); supra, note 157. 

1°For example, Commonwealth v. Hana, 195 Mass. 262, 81 N. E. 149 (1907); 
State v. Diamond, supra note 18; State v. Rawls, 161 La. 628, 169 So. 146 (1926); 
State v. Bickford, 28 N. D. 36, 147 N. W. 407 (1913); State v. Pugh, 31 Ariz. 317, 
252 Pac. 1018 (1927); Latimer v. Wilson, 103 N. J. L. 159, 134 Atl. 750 (1926); 
Schwartz v. People, supra note 41. 
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tending an attempt to classify the authorities on the point. In cases 
decided in 1923'*' and 1924,’ respectively, the Illinois Supreme 
Court refused to consider for the first time on review the objection 
that the statute under which the prosecutions were brought, the 
State Prohibition Act, was-unconstitutional. In two cases decided 
in 1929, the same court held that the claim that the statute under 
which the defendants were convicted, the Deadly Weapons Act, was 
unconstitutional would be reviewed although not raised below.*** It 
is obvious that the nature of the subject matter involved in the 
earlier cases and the later cases does not justify any distinction. And 
the opinions in the 1929 decisions did not even refer to the earlier 
cases. In State v. Gibson,’** the Iowa Supreme Court reviewed the 
question of the constitutionality of the statute on which the defend- 
ant had been convicted although that point had not been suggested 
below. Four years later in a similar problem before the same court, 
the opposite conclusion was reached without any reference to State 
v. Gibson.*** Counsel for the defendant brought this conflict in the 
decisions to the court’s attention in a petition for a rehearing.*°* The 
court adhered to its original decision that the question was not open 
for its consideration, and expressly overruled State v. Gibson, but 
it suggested that the rule might be different where a statute had 
already been declared unconstitutional. 

The principal theories relied upon to support a consideration 
for the first time on review of the question of the constitutionality 
of the statute on which a civil action, or a criminal prosecution, is 
based are that (1) the court has no jurisdiction of the subject mat- 
ter ;*°* (2) the complaint or indictment fails to state a cause of ac- 
tion or charge an offense known to the law.’** It is doubtful if these 
theories should be permitted to influence the policy of deciding 
whether to pass upon a constitutional issue which has not been con- 
sidered below." In deciding constitutional questions, it is especial- 
ly desirable that the reviewing court have the aid of the trial court’s 
opinion. 





11People v. Berglin, 309 Ill. 488, 141 N. E. 295 (1923). 

12People v. Levin, 313 Ill. 588, 145 N. E. 75 (1924). 

18People v. Clardy, 334 Ill. 160, 165 N. E. 638 (1929); People v. Borgeson, 
335 Ill. 136, 166 N. E. 451 (1929). 

14189 Iowa 1212, 174 N. W. 34 (1920). 

*6State v. West, 191 N. W. 368 (Iowa 1923). 

*State v. West, 197 Iowa 789, 198 N. W. 103 (1924). 

*See State v. Diamond, supra note 18. 

*8See McGrew v. Mo. Pac. Ry. Co., 230 Mo. 496, 132 S. W. 1076 (1910); Peo- 
ple v. Borgeson, 335 Ill. 136, 166 N. E. 451 (1929). 
1See State v. Bickford, supra note 160. 
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The jurisdictional argument has also been used in several other 
situations as a justification for the consideration of the constitu- 
tionality of a statute when the constitutional issue was first raised 
on review. It was on that theory that the Alabama Court of Appeals 
considered the question of the constitutionality of the act under 
which the trial court was created.’ Anway v. Grand Rapids Ry. 
Co.1™ was an action for a declaration of the respective rights of the 
parties under a declaratory judgment statute. The Michigan Su- 
preme Court, on a review of the decision below, raised the question 
of the constitutionality of the statute on the theories that it was 
jurisdictional and of great public interest. 


(9) Rights, Privileges, and Immunities. Ordinarily consti- 
tutional rights, privileges, and immunities may be waived, and are 
waived when not urged in the trial court. But this rule has not 
been consistently applied, especially in criminal cases. Lemons v. 
State’ affords an interesting illustration of the extent to which 
courts have gone to safeguard constitutional rights where life or 
liberty was involved. The defendant in that case was indicted and 
convicted of larceny. The State Constitution provided that all in- 
dictments should conclude “against the peace and dignity of the 
State of West Virginia.” The indictment in the instant case com- 
plied with that requirement except that the abbreviation “W. Vir- 
ginia” was used for “West Virginia.” No objection was made to 
this defect in the trial court. But on review it was held to consti- 
tute reversible error. 

Although the attitude indicated by this decision of the West 
Virginia Supreme Court of Appeals has materially changed in re- 
cent years,’ decisions of the twentieth century have held that the 
objection will be considered for the first time on review in criminal 
cases that (1) the defendant was denied his constitutional right to a 
public trial ;'** (2) the defendant was denied his constitutional right 
to know the nature and cause of the accusation against him;**® (3) 
the defendant was placed in double jeopardy contrary to the con- 
stitution ;*"° (4) the defendant, by reason of the death of a ma- 
terial witness for the prosecution, was denied his constitutional 





James v. State, 107 So. 727 (Ala. App. 1926). 
Supra note 123. 
124 W. Va. 755, 6 Am. Rep. 293 (1870). 
See Hack v. State, 141 Wis. 346, 124 N. W. 492 (1910). 
44State v. Marsh, 126 Wash. 142, 217 Pac. 705 (1923); State v. Hensley, 75 Oh. 
St. 255, 79 N. E. 462 (1906). 
%Telheard v. City of Bay St. Louis, 87 Miss. 580, 40 So. 326 (1905). 
Belter v. State, 178 Wis. 57, 189 N. W. 270 (1922). 
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right to cross-examine a party who testified against him;*"’ (5) the 
trial judge commented on the facts contrary to a constitutional pro- 
vision prohibiting such action.’"* 

The most frequent application of the principle that constitu- 
tional rights, privileges, and immunities can be urged for the first 
time on review in criminal cases is made where the right to a jury 
trial has been denied. Several jurisdictions hold that this right can 
not be waived.’"® In these jurisdictions the objection that the de- 
fendant has been denied his right to a jury trial will be considered 
on review, although the parties have expressly agreed to a trial by 
the court.'*° If a party may not expressly waive his constitutional 
right to a jury trial, it follows that he can not do so inadvertently 
by failing to object in the trial court.*** And although the con- 
stitutional provision is not inconsistent with a waiver, a statutory 
provision enlarging on the constitutional guaranty may be construed 
to prevent a waiver.**? 

In Rainey v. State,** the defendant was convicted of murder. 
A grand jury of thirteen members had indicted him. The court 
held that the constitution required an indictment by a grand jury 
of twelve, and that the defect constituted reversible error although it 
had not been suggested in the trial court. One wonders in what way 
the defendant was prejudiced by the error. 

The protection of personal guaranties when first urged on re- 
view has not been limited to those contained in the constitution. 
Under an Alabama statute requiring that the trial court fix the spe- 
cial venire in a capital case, and that the defendant have the benefit 
of the number so fixed, it has been held that a conviction will be 
reversed because of error in the venire although no objection was 
made on that ground in the trial court.*** And the Alabama Su- 





17State v. Bigham, 133 S. C. 491, 131 S. E. 603 (1925). 

1%See State v. Crotts, 22 Wash. 245, 60 Pac. 403 (1900). The decisions in this 
case and in State v. Bigham were probably influenced by the fact that capital 
punishment was involved. 

1*For a discussion of the general problem of the waiver of a jury trial in 
criminal cases, see Oppenheim, Waiver of a Trial by Jury in Criminal Cases 
(1927) 25 Micw. L. Rev. 695. In recent decisions the United States Supreme Court 
and the Illinois Supreme Court have held that the right to a jury trial in crim- 
inal cases may be waived. Patton v. United States, 281 U. S. 276, 50 Sup. Ct. 
253, 74 L. Ed. 854 (1930); People ex rel. Swanson v. Fisher, 340 Ill. 250, 172 N. 
E. 722 (1930). 

State v. Talken, 316 Mo. 596, 292 S. W. 32 (1927). 

Jackson v. Commonwealth, 221 Ky. 823, 299 S. W. 983 (1927). The defend- 
ant had been tried by a jury of eleven members. The court held that he had 
a constitutional right to a jury of twelve. 
™State v. Hirsch, 91 Vt. 330, 100 Atl. 877 (1917). 
18349 Tex. App. 479 (1885). 

Mayo v. State, 15 Ala. App. 304, 73 So. 141 (1916). 
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preme Court has considered the objection raised there for the first 
time, that the venire of a grand jury which indicted an individual 
was illegal.**° 

In State v. Mikel,** the objection first made on review that 
the defendant had not been arraigned as required by statute was 
held to be well taken. 

It has been held both in civil cases**’ and in criminal cases*** 
that a judgment based on unsworn testimony will be reversed al- 
though the question was not raised in the trial court. 

In Brock v. State,** the defendant was convicted of rape. His 
wife had been one of the witnesses for the state, and had given evi- 
dence of a damaging character against him. It was held on review 
that under both the common law and a statutory provision she was 
an incompetent witness against her husband, and that as the rule 
was based on considerations of public policy for the protection of 
the family relation, the conviction would be reversed even though 
no objection had been made on that ground in the trial court. 


(10) Limitations of Actions. Ordinarily statutes limiting 
the time for bringing actions cannot be urged for the first time 
on review.’®° A distinct exception to this rule is made in Louisana by 
a provision of the Code which permits the plea to be raised on re- 
view.’** But when that is done the party against whom it is plead- 
ed may request that the case be remanded to the trial court for a 
hearing on the plea. 

The time limitations in certain statutory proceedings are an inte- 
gral part of the cause of action. Mechanic’s lien statutes are of 
this nature. In cases arising under those statutes, it has been con- 
sidered for the first time on review that (1) a defendant claiming a 
lien had not filed his answer within one year as required by the stat- 
ute ;'°? (2) one of the owners of the property involved had not been 
joined within the statutory period.’®* 

Cole v. Coon*** was an action to confirm a tax title. The de- 





Trammell v. State, 151 Ala. 18, 44 So. 201 (1907). 

189125 Mo. App. 287, 102 S. W. 19 (1907). 

®7Stoppick v. Goldstein, 174 App. Div. 306, 160 N. Y. S. 947 (1916). 

18People v. Hartnett, 208 N. Y. S. 246, 124 Misc. Rep. 418 (1925); Dempsey, 
Jr. v. The People, 47 Ill. 323 (1868). The decision in the latter case was ma- 
terially influenced by the fact that the offense was a capital one. Contra: United 
States v. Borroquillo, 12 Phil. 784 (1909). 
189944 Tex. Cr. Rep. 335, 71 S. W. 20, 60 L. R. A. 465 (1902). 
Ransom v. Harroun, 147 Miss. 579, 113 So. 206 (1927). 
La. Rev. Cope or Prac. (Marr, 1927), art. 902, p. 638. 
™Bauman v. Metzger, 145 Minn. 133, 176 N. W. 497 (1920). 
%%Peterson v. Dillon, 27 Wash. 78, 67 Pac. 397 (1901). 
1470 Miss. 634, 12 So. 849 (1893). 
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fendant’s objections to the validity of the tax sale were sustained 
by the trial court. The plaiatiff did not suggest that the defendant 
had lost his right to attack the tax sale by failing to bring an action 
to invalidate it within three years from the date of the sale as re- 
quired by statute. In reversing the judgment on this point on re- 
view, the Mississippi Supreme Court said :**° 


The cure wrought by time in its silent flight, under that statute, is 
always available when claimed, and is declared by the court in every case 
in which the facts make it applicable, even if invoked in a cause for the 
first time here. It is not a mere statute of limitations, to be pleaded to 
be made available, but heals unasked. 


As the fatal defects affirmatively appeared on the record in 
the mechanics lien cases and in Cole v. Coon, the consideration of 
the new question did not prevent the reviewing court from making a 
final disposition of the controversy. But in Kennedy v. Sniffen,’®* 
an action against the estate of a deceased person, it was contended 
for the first time on review that the evidence failed to show that 
the plaintiff had presented his claim to the administrator of the es- 
tate and brought suit within two months thereafter as required by 
statute. The court held that this was reversible error, but remanded 
the case for a new trial in order that the plaintiff might be able to 
make the requisite proof in the event that he had actually followed 
the proper procedure. 


(11) Clerical Errors of the Court. In a few cases, it has 
been held that clerical errors of the trial court in computing the 
amount due a successful litigant will be corrected on review although 
not presented below by a motion to correct the error.**7 When such 
action has been taken in favor of an appellant, usually either the 
costs have been imposed upon him, or the judgment has been modi- 
fied without costs. In Rountree v. The I. X. L. Lime Co.,™* an 
error of Three and 50/100 ($3.50) Dollars had been made in the 
computation of interest. The court on review corrected the error, 
but imposed the costs of the appeal on the appellant and allowed 





Cole v. Coon, supra note 194, at 638. 

723 Hawaii 115 (1916). 

Howard v. Richards & Richards, 2 Nev. 128, 90 Am. Dec. 520 (1866); Poer- 
schke v. Horowitz, 84 App. Div. 443, 82 N. Y. S. 742 (1903), aff’d 178 N. Y. 601, 
70 N. E. 1107 (1904). Contra: Dist. Gr. Lodge No. 4 v. Menken, 67 Ill. App. 576 
(1896) ; Bitzer v. Southern Surety Co., 245 Ill. App. 295 (1924). Statutes frequently 
provide that clerical errors of the clerk of the trial court must be brought to the 
attention of the trial judge by motion. See, for example, Rev. St. or Kan., 1923, 
ch. 60, art. 3320; Ky. Cones (Carroll, 1927), sec. 516. 

1106 Cal. 62, 39 Pac. 16 (1895). 
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the respondent One Hundred ($100.00) Dollars damages as a part 
of those costs. 


(12) Instructions of the Court. Errors in instructions 
must generally be brought to the attention of the trial judge. But in 
several instances it has been held that in criminal cases it is the duty 
of the trial court to give the whole law to the jury, and that the 
failure to do so may be taken advantage of for the first time on 
appeal,’®® especially where a statute requires a specific instruction.?”” 
And the New York Appellate Division has reversed a judgment and 
granted a new trial in a civil action which was submitted to the jury 
on an entirely erroneous theory, although the point was not raised 
below.” 

In a few jurisdictions, statutes have changed the common law 
rule. The situation in Michigan will illustrate the nature of these 
provisions. 

A Michigan statute provides :?°? 


It shall not be necessary in any suit, action or proceedings, civil or 
criminal, in any circuit court, to except to the charge given to the jury, 
or to the refusal to give any charge requested by either of the parties 
to such suit, action or proceeding, but any party aggrieved by any such 
charge, or refusal to charge, may assign error upon such charge, or 
refusal to charge, in his assignment of errors, the same as if an excep- 
tion had been made to such charge or refusal to charge. 


In considering an error in the general instructions of the trial court 
raised for the first time on review, the Michigan Supreme Court 
said :*°° 





Buckles v. Commonwealth, 113 Ky. 795, 68 S. W. 1084 (1902); English v. 
Commonwealth, 216 Ky. 608, 288 S. W. 320 (1926); Gonzales v. State, 35 Tex. Cr. 
App. 339, 33 S. W. 363, 60 A. S. R. 51 (1895). 

»”Linbeck v. State, 1 Wash. 336, 25 Pac. 452 (1890); see State v. Myers, 8 
Wash. 177, 35 Pac. 580 (1894). 

™Griebel v. Rochester Printing Co., 8 App. Div. 450, 40 N. Y. S. 759 (1896). 
In Missouri Ry. Co. v. Williams, 43 Tex. Civ. App. 549, 96 S. W. 1087 (1906), a 
judgment was reversed by the Texas Court of Civil Appeals for error in the trial 
court’s instructions on the measure of damages, although no exception had been 
taken to the instruction. In a comparatively recent decision, the Texas Court of 
Civil Appeals refused to consider a similar error on the theory that the statute 
required that all objections to the charge be called to the attention of the trial 
court in order to be available on review. Alderete v. Cabello, 278 S. W. 950 (Tex. 
Civ. App. 1925). 

22®Micu. Comp. Laws (1915) Sec. 14576. This section has never been expressly 
repealed although it seems to have been superseded in its entirety by later pro- 
visions. Micn. Comp. Laws (1929) Sec. 14311 (civil), and Sec. 17323 (criminal). 
These later provisions have not changed the substance of the point under discus- 
sion. 

Howell v. Lansing City Elec. Co., 136 Mich. 432, 439, 99 N. W. 406, 408 
(1904). The statute does not impose upon the court the duty of reviewing errors 
in the charge which consist of omissions only. See People v. Yund, 163 Mich. 504, 
128 N. W. 742 (1910). 
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Under the statute which permits counsel to assign error upon a 
charge without exceptions we have no other alternative but to reverse 
the judgment. We have before expressed doubts of the wisdom of a law 
which subjects parties to the expense of new trials upon points not 
raised in the lower courts.2°4 


(13) Misconduct of Counsel or Court. Improper argu- 
ment and other misconduct of counsel must be objected to at 
the time in order to constitute grounds for a new trial, at least unless 
the misconduct is of such a serious nature that no admonition or 
instructions by the court can cure its damaging effect.?°* 

In People v. Simon,” it was held that where the effect pro- 
duced was incurable the error would be considered although urged 
for the first time on review. In dealing with a case where it was 
claimed that the objections taken in the trial court to grossly im- 
proper argument of counsel were not sufficiently specific, the United 
States Supreme Court said :*°" 


The state, whose interest it is the duty of court and counsel alike to 
uphold, is concerned that every litigation be fairly and impartially con- 
ducted and that verdicts of juries be rendered only on the issues made by 
the pleadings and the evidence. The public interest requires that the 
court of its own motion, as is its power and duty, protect suitors in 
their right to a verdict uninfluenced by the appeals of counsel to passion 
or prejudice . . . . Where such paramount considerations are in- 
volved, the failure of counsel to particularize an exception will not pre- 
clude the Court from correcting the error. 


In Clifford v. Mitchell Motor Co.,*** the trial judge had left 
the room while counsel for the plaintiff was making his closing ar- 
gument to the jury. The defendant’s counsel started to object to 
certain improper statements made in the argument, but realized that 
there was no one to whom he could make his objection. He made 
no complaint on this ground until the case came before the re- 
viewing court. That court considered the alleged error. 

Misconduct of the trial judge presents a problem similar to 
misconduct of counsel. In most cases the objection must be made 
at the time of the misconduct. But in People v. Caldwell,? it was 
suggested that where the conduct is of such a nature that no admoni- 





™Exceptions to the charge are not required under the Wisconsin practice. 
Supreme Court Rute (Section) 270.39, 237 N. W. xii. 

City of Prescott v. Sumid, 30 Ariz. 347, 247 Pac. 122 (1926); People v. 
Peete, 54 Cal. App. 333, 202 Pac. 51 (1921); Chicago B. & Q. R. Co. v. Kellogg, 55 
Neb. 748, 76 N. W. 462 (1898); Klink v. People, 16 Colo. 467, 27 Pac. 1062 (1891). 

80 Cal. App. 675, 252 Pac. 758 (1927). 

"New York Central Ry. Co. v. Johnson, 279 U. S. 310, 318, 49 Sup. Ct. 300 
(1929). 

8157 N. Y. S. 8 (1916). 
255 Cal. App. 280, 203 Pac. 440 (1921). 
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tion could have cured its evil effect the error will be considered al- 
though raised for the first time on review. 

In Benedict v. State,**° the defendant was convicted of larceny. 
He contended for the first time on review that the trial judge had 
cross-examined him, and in doing so had asked him certain improper 
questions. The Wisconsin Supreme Court held that the question was 
open for its consideration on the theory that if counsel for the de- 
fendant in a criminal case should interrupt the judge with objec- 
tions to his questions, it would be more likely to prejudice the de- 
fendant’s case with the jury than if the objectionable evidence was 
let in. 


(14) Questions by Jurors. The contention that improper 
questions asked by jurors constitute error has been raised for the 
first time on review in only a few cases. In State v. Sickles,?"' the 
Missouri Court of Appeals considered such a contention on the 
theory that an objection might offend the juror. As the Missouri 
Supreme Court had previously held that an objection that a juror 
should not be permitted to ask any questions should be made at the 
trial,?** it is doubtful how far the principle announced in State v. 
Sickles extends. The Minnesota Supreme Court has held that an 
objection that a juror was permitted to ask improper questions must 
be made at the trial in order to be available on review as a matter of 
right.?** 


(15) “Fundamental Errors.” All errors of a nature that 
will be considered for the first time on review might properly be 
termed fundamental errors. That is in fact what is done in Texas.?"* 
But used in that broad sense the term has no practical value. 

It frequently happens that both the trial court and the parties 
overlook a rule of substantive law which goes directly to the en- 
tire foundation of the case. The term “fundamental error” is used 
in this paper to designate a situation of this nature. In dealing 
with such a case, the Minnesota Supreme Court said :?"° 





20190 Wis. 266, 208 N. W. 934 (1926). 

211220 Mo. App. 290, 286 S. W. 432 (1926). 

22State v. Lewkowitz, 265 Mo. 613, 178 S. W. 58 (1915). 

8State v. Crawford, 96 Minn. 95, 104 N. W. 822 (1905). 

*4Under this rule, the Texas courts have adopted substantially the same 
view as that followed by a majority of the courts. For a detailed discussion of 
the Texas cases, see Texas Jurisprudence, Volume III, secs. 111-172; Texas Juris- 
prudence, Volume IV, secs. 24-71. 

™5Chicago, Milwaukee & St. Paul Ry. Co. v. Sprague, supra note 8, at 4, 167 
N. W. at 125. The case was litigated in the trial court solely upon the question 
of the amount of the damages suffered by the plaintiff. The judgment was re- 
versed on the theory that there was a complete absence of liability. 
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We think, however, that common sense supports the proposition that 
this court will not decline to consider a proposition of law that goes 
directly to the merits of the entire case, though the question was never 
presented to or determined by the trial court. Otherwise a result absolute- 
ly unwarranted by law might have to stand, and great injustice follow. 


In applying the principle stated by the Minnesota Supreme 
Court, the objection has been considered for the first time on re- 
view that (1) a mortgage was not properly executed ;7*° (2) a mort- 
gage was void as to third parties who had no actual notice because 
it was not filed in the proper place;?*7 (3) a note was non-negotia- 
ble ;?** (4) a privilege was not preserved by registry ;7° (5) a lien 
statement was not filed within thirty days as required by statute ;?*° 
(6) a quarantine order of the state board of health relied upon by 
the defendant was void ;?** (7) an auditor’s deed was void because 
of its failure to contain special indorsements required by the code ;??* 
(8) the defendant, not being seized of land of which he gave a deed 
with the usual covenants of warranty, was not liable to an assignee 
of the grantee for a breach of the covenants.*** 

The consideration of a question of “fundamental error” does 
not prevent the court of review from making a final disposition of 
litigation. The question is one upon which the view of the trial court 
would not be of material value. Consequently, the refusal to notice 
a “fundamental error” usually works greater injustice than will 
follow if it be noticed. The majority of jurisdictions have properly 
taken a liberal attitude when dealing with questions of “fundamental 
error” which are first raised on review. 


C. Exceptions BASED OF THE NATURE OF THE CASE 


(1) Cases Involving Persons Under Disability. The law 
jealously protects the rights and interests of infants. They are 
entitled to the assistance of a guardian who is charged with the duty 





™6Enright & Fitch v. Amsden, 70 Vt. 183, 40 Atl. 37 (1897). Contra: Walters 
v. Slimmer, 272 Fed. 435 (C. C. A. 7th, 1921). 

*7Cappon v. O’Day, supra note 8. 

28Bank v. Russell, 124 Tenn. 618, 139 S. W. 734 (1911). 

2Glover & Odendahl v. Shute, 26 La. Ann. 350 (1874). 

2»L. W. Blinn Co. v. American C. P. Co., 51 Cal. App. 479, 197 Pac. 142 (1921). 

2aWilson v. Railroad, 77 Miss. 714, 28 So. 567, 78 A. S. R. 543, 52 L. R. A. 
357 (1900). 

22McLemore v. Anderson, 92 Miss. 42, 43 So. 878, 47 So. 801 (1907). 

Slater v. Rawson, 1 Metc. (Mass.) 450 (1840). For additional illustrations 
of the principle that “fundamental errors” will be considered although raised for 
the first time on review, see Gallagher v. Foerst, 63 Cal. App. 648, 219 Pac. 1017 
(1923); White v. Moore, 288 Pa. 411, 136 Atl. 218 (1927); Braasch v. Bonde, 191 
Wis. 414, 211 N. W. 281 (1926). 
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of presenting and preserving such questions as are favorable to 
their interests. But guardians sometimes fail to perform this duty. 

It has frequently been held that a defense urged in favor of an 
infant going to the merits of the case will be reviewed although not 
raised in the trial court.2** And in some decisions, it has been held 
that errors in the admission of incompetent or improper evidence 
without objection,”*® and other errors occurring in the course of the 
trial,22° are subject to the same rule. The decisions are based on the 
principle that as an infant is a ward of the court, the failure of the 
lower court to discharge the duty it owes the infant does not relieve 
the court of review of its obligation. 

It is apparent that a complete recognition of this principle 
would permit an infant to allow an error to go unchallenged at the 
trial for the express purpose of using it to obtain a reversal on 
review. Appreciating the evils which would result from this prac- 
tice, some jurisdictions refuse to apply the rule to errors of law oc- 
curring in the course of the trial, at least unless it is clear that sub- 
stantial rights of the infant have been prejudiced.??" 

The tendency of courts of review to protect infants, although 
their rights have not been presented and preserved in the trial court, 
has not been extended in most jurisdictions to cases where incom- 
petents or insane persons are involved. They are subjected to the 
same requirements as normal adults. But in Huling v. Huling,?** 
the Illinois Appellate Court reversed a decision against an incom- 
petent because it was based primarily on improper evidence, al- 
though all objections to the evidence had been expressly waived in 
the trial court by the conservator of the incompetent. In Shaw v. 
W oodruff,?*® a case involving an incompetent, the Tennessee Su- 
preme Court said :*°° 


It is argued for the defendant that the question of homestead was 
raised in this court for the first time. This does not appear from the 
record. The pleadings are not so full and specific. as they should have 
been, but in causes of disabled persons whose interests are submitted to 
the court, the same strictness in pleading does not prevail as where all 
parties are sui juris. 





24Spradlin v. Stanley’s Adm., 124 Ky. 701 (1907); Infra note 226; cf. Behan 
v. Warfield, 90 Ky. 151, 13 S. W. 439 (1890). 

*%Johnston v. Johnston, 138 Ill. 385, 27 N. E. 930 (1891); Neblett v. Neblett, 
70 Miss. 572, 12 So. 598 (1893); see Turner v. Jenkins, 79 Ill. 228 (1875). Contra: 
Leach v. Shelby, 58 Miss. 681 (1881). 

2%Note (1913) ANN. Cas. 1913B 443. 

=7Byrnes v. Butte Brewing Co., 44 Mont. 328, 119 Pac. 788, Ann. Cas. 1913B 
440 (1911) (Errors in admission of evidence and instructions); see Richard v. 
Neault, 126 Me. 17, 135 Atl. 524 (1926) (Errors in instructions). 

23332 Ill. App. 519 (1889). 

229156 Tenn. 529, 3 S. W. (2d) 167 (1928). 
2Shaw v. Woodruff, supra note 229 at 536, 3 S. W. {2d) at 169. 
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(2) Equity Cases. The rule that questions not raised be- 
low will not be considered on review applies in equity cases as well 
as in law cases. But a few decisions have indicated a more liberal 
view in the consideration of new questions in equity cases where 
the entire proceedings are before the court for a review of both the 
law and the facts.*** Such a distinction is of importance if the ap- 
pellate court adopts the theory that its power in dealing with errors 
of law occurring during the course of the trial is restricted in law 
actions to those errors which have been raised and preserved by 
the proper motion or objection, and exception. In other jurisdic- 
tions, it does not seem to have any merit.?* 


(3) Criminal Cases. It cannot be said that criminal cases 
as a class constitute an exception to the rule that questions not 
raised in the trial court will not be considered on review.*** The 
rule that the failure of an indictment to charge the defendant with 
a crime will be considered at any stage of the proceedings does not 
rest upon the mere fact that the proceedings are of a criminal na- 
ture. It is based upon substantially the same grounds as the rule 
that the complaint in a civil case may be attacked for the first time 
on review. However, it was noted in the discussion in section B, 
particularly with respect to the questions of rights, privileges, and 
immunities, and of the constitutionality of statutes upon which pro- 
ceedings are based, that a majority of the courts are inclined to 
adopt a distinctly more liberal view in criminal cases when dealing 
with new questions on review than when dealing with them in civil 
cases. In addition to the observations made there in connection with 
the specific situations treated, certain trends can be indicated which 
apply to new questions generally in criminal cases. 

In view of the seriousness and irreparability of the taking of 
human life, it is not surprising that the tendency to consider new 
questions on review is most marked in capital cases. Such action 
has been taken in several instances where the court felt that it was 
manifest that injustice had been done.*** The crux of the matter 
is that of determining when injustice has been done. Obviously, 
where the record as a whole shows that the defendant is guilty, he 





For example, see O’Brien v. Shea, supra note 115; Woodward v. Bullock, 
27 N. J. Eq. 507 (1875). 

22But cf. the opinion in National Bank of Commerce v. Rockefeller, 174 Fed. 
22 (C. C. A. 8th, 1909). 

233(1916) 16 Cox. L. Rev. 680. 

2*Ohama v. State, 24 Wyo. 513, 161 Pac. 558 (1916); Schlencker v. State, 9 
Neb. 300, 2 N. W. 710 (1879); State v. Riley, 41 Utah 225, 126 Pac. 294 (1911). 
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should not be entitled to the benefit of the rule.*** On the other 
hand, the decisions indicate that a record which would not be held 
to show manifest injustice in other criminal cases may be held to 
show it in capital cases. 

The New York Court of Appeals, in contrast to its jurisdic- 
tion in other cases,”** has jurisdiction in capital cases to grant a new 
trial for errors of law occurring in the course of the trial, although 
no objections and exceptions were taken. The court has exercised 
this power in several cases.*** But a defendant cannot claim under 
this statute, as a matter of right, the benefit of errors occurring at 
the trial where he did not properly raise and preserve them there.*** 
He can only ask that the court exercise its discretion in his favor. 

In Ohama v. State,?** the Wyoming Supreme Court, in revers- 
ing the conviction of the defendant in a capital case upon errors 
not properly raised and preserved by objection and exception be- 
low, said :**° 


We think it not only proper, but our duty, to order a reversal of 
the judgment and that the cause be remanded for a new trial. 


In distinct contrast to the opinion in Ohama v. State, the South Car- 
olina Supreme Court held in State v. Turner that its constitutional 
power, even in capital cases, was limited to the correction of errors 
of law which were preserved in the regular way by exceptions 
taken.?** In 1927, the Texas Court of Criminal Appeals held that 
it had no authority to take cognizance of certain alleged errors in a 
capital case for the reason that no objection had been made when 
they transpired at the trial.?* 

The liberal tendency of courts in dealing with new questions on 
review in criminal cases is not limited to capital cases. It is fre- 
quently apparent in cases where the defendant has been convicted 





25See People v. Jackson, 196 N. Y. 357, 89 N. E. 924 (1909). 

26See 7 Wis. L. Rev. 95-6. 

*7People v. Lung Hing, 212 N. Y. 393, 106 N. E. 105 (1914); People v. Bar- 
beri, 149 N. Y. 256, 43 N. E. 635, 52 A. S. R. 717 (1896). 

28People v. Lyons, 110.N. Y. 618, 17 N. E. 391 (1888); People v. Jackson 196 
N. Y. 357, 89 N. E. 924 (1909). 

*°Supra note 234. 

*Ohama v. State, supra note 234 at 519, 161 Pac. 559. The Oklahoma Crim- 
inal Court of Appeals has in several instances considered new questions in capi- 
tal cases under its duty to consider the entire record in those cases for the pur- 
pose of determining whether any error complained of has probably resulted in a 
miscarriage of justice. Anthony v. State, 12 Ok. Cr. 494, 159 Pac. 934 (1916); 
Turner v. State, 8 Ok. Cr. 11, 126 Pac. 452 (1912). 

24136 S. C. 534, 15 S. E. 602 (1892). 

*8Fisher v. State, 108 Tex. Cr. App. 623, 2 S. W. (2d) 249 (1927). 
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of some other grade of felony.*** In dealing with a rape case 
where the defendant had been sentenced to serve a fifty year term, 
the Michigan Supreme Court said :** 


While this court can not reverse a judgment or set aside a verdict 
upon a review of the facts, when such facts have been properly submitted 
to a jury, and will not ordinarily depart from such rules of practice as 
have been adopted as the results of the longest experience, yet, under the 
general superintending power and control over all inferior courts, and their 
proceedings, given under the appellate jurisdiction of this court, I have no 
doubt in a criminal case, upon a review of all the proceedings had which 
have resulted in the conviction of the respondent, if the court can see that 
a fair trial has not been had, and it is manifest that injustice has been 
done, then it becomes the imperative duty of the court, with or without 
objections and exceptions by the respondent’s counsel, to set aside such 
proceedings and order a new trial; and we all think the present presents 
such a case. 


This statement is practically identical with that made with reference 
to capital cases. But, as has been previously suggested, a stronger 
showing is necessary to convince a court that injustice has been 
done in cases involving other felonies than in capital cases. 

The rule that questions first raised on review will be considered 
in criminal cases where it is manifest that there has been a miscar- 
riage of justice is probably more firmly established in the Federal 
Courts and the New York Appellate Division than elsewhere. In 
both, several convictions have been reversed on that theory.** 

Although the usual rules of procedure apply where counsel for 
the defendant is incompetent,”** or where the defendant conducts 
his own defense,”** the incompetency of counsel has been a deciding 
factor in the consideration of a new question on review in a few 
criminal cases. In People v. Gardner,*** the Illinois Supreme Court 
considered errors of law not raised below for the reason that the 
prosecuting attorney took an unfair advantage of counsel for the 





*8See, for example, Thompson v. People, 4 Neb. 524 (1876); State v. Taylor, 
supra note 16; Ellis v. State, 86 Fla. 155, 97 So. 285 (1923); Bishop v. The State, 
supra note 9; and cases cited infra, note 245. In each of these cases the convic- 
tion was reversed, and a new trial granted, on questions not raised and preserved 
in the trial court. 

People v. Murray, supra note 9 at 15, 40 N. W. at 31. 

**Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 1127 (1896); Van Gorder 
v. United States, 21 F (2d) 939 (C. C. A. 8th, 1927); Voccaro v. United States 30F 
(2d) 678 (C. C. A. 6th, 1929); People v. Weiss, 129 App. Div. 671, 114 N. Y. S. 
236 (1908); People v. Calabur, 91 App. Div. 529, 87 N. Y. S. 121 (1904), appeal 
dismissed 178 N. Y. 463, 71 N. E. 2 (1904). 

“For a general discussion of the problem of incompetency of counsel as the 
basis for a new trial, see note (1923) 71 U. or Pa. L. Rev. 379. 

*™Morrison v. State, 37 Okla. Cr. App. 359, 258 Pac. 1050 (1927); Dugan v. 
State, 119 So. 298 (Miss. 1928). 

8303 Ill. 204, 135 N. E. 422 (1922). 
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defense, who was unfamiliar with the rules of practice in criminal 
cases. It is questionable how far the principle announced in that 
case goes beyond its facts.*** 

The Oklahoma Criminal Court of Appeals was influenced in re- 
versing a conviction for errors not raised in the trial court by the 
fact that the defendant had been represented by inexperienced coun- 
sel, who apparently had no idea that an appeal required the preserva- 
tion of a record. In State v. Jukich,?** the Nevada Supreme 
Court, although refusing to consider a new question on review be- 
cause of the incompetency of the defendant’s counsel in the trial 
of the case, admitted that such a case might present itself. 


[To Be ContTINvED] 





*Dopp & EpMmuNpDs, ILLINOIS APPELLATE ProcepuRE, sec. 775. 

Lloyd v. State, 15 Ok. Cr. App. 130, 175 Pac. 374 (1918); cf. Morrison v. 
State, supra note 247. 
25149 Nev. 217, 242 Pac. 590 (1926). 
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InsureER’s LiaBILIry ON CASUALTY Poxricies.—Casualty insurance policies 
are generally divided into two classes: (1) contracts to indemnify against 
loss, and (2) contracts to indemnify against liability. The former (called 
indemnity) protect only against actual loss or damage, and payment by the 
assured of a judgment or claim against him is a condition precedent to re- 
covery from the insurer. The latter (called liability) protect against legal 
liability, and the cause of action against the insurer arises when the liability 
first attaches. Hoven v. Employers’ Liability Assur. Corp., 93 Wis. 201, 67 
N. W. 46 (1896) ; Illinois Surety Co. v. Maguire, 150 Wis. 544, 137 N. W. 
782 (1912); American Employers’ Liability Ins. Co. v. Fordyce, 62 Ark. 
562, 36 S. W. 1051, 54 Am. St. Rep. 305 (1896) ; Maryland Cas. Co. v. Pep- 
pard, 53 Okla. 515, 157 Pac. 106, L. R. A. 1916E, 597 (1916); Malley v. 
American Indemnity Corp., 297 Pa. 216, 146 Atl. 571 (1929). Notes (1929) 
2 So. Cauir. L. Rev. 383; (1914) 48 L. R. A. (Nn. s.) 184; (1925) 37 A. L. R. 
644. 

Frequently these casualty contracts contain a “no action” clause which 
provides that no action shall lie against the insurer under the policy unless 
brought by the assured for loss actually sustained and paid after trial of the 
issues. Many policies, however, do not include such a provision. In either 
case control of the litigation is usually vested in the insurer. (1925) 37 
A. L. R. 648. 

(A) When the policy does not contain a “no action” clause but does 
contain indemnity features, the question of whether the contract is one of 
liability or indemnity is often a difficult one for the courts. Some courts 
hold that since the policy gives the insurer a right to defend, the contract 
is ambiguous and should be construed against the insurer as a liability policy; 
or that if the insurer defends the negligence action, it is estopped to deny 
that the policy is one against liability. Blanton v. Kansas City Cotton Mills 
Co., 103 Kan. 118, 172 Pac. 987, L. R. A. 1918E, 541 (1918) (distinguishing 
Carter v. Aetna L. Ins. Co., 76 Kan. 275, 91 Pac. 178, 11 L. R. A. (Nn. s.) 
1155 (1907), which contained a “no action” provision) ; Griffin v. General Cas. 
and Surety Co., 231 Mich. 642, 204 N. W. 727 (1925); Barney v. Preferred 
Auto. Ins. Exchange, 240 Mich. 199, 215 N. W. 372 (1927). Even where 
the insurer fails to defend the action, he may be held liable without satis- 
faction of the judgment by the assured. Fentress v. Rutledge, 140 Va. 685, 
125 S. E. 668 (1924) (court held the insurer had waived its rights). On the other 
hand, a number of courts have denied liability before discharge of the judg- 
ment when the “no action” provision is absent, even though the insurer may 
or does defend, on the theory that the absence of such clause does not per se 
distinguish the policy as one of liability. These courts find no estoppel or 
ambiguity. Transylvania Cas. Ins. Co. v. Williams, 209 Ky. 626, 213 S. W. 
536 (1925); London & Lancashire Indemnity Co. v. Cosgriff, 144 Md. 660, 
125 Atl. 529 (1924); U. S. Fidelity & Guar. Co. v. Williams, 148 Md. 289, 
129 Atl. 660 (1925). See Kingan & Co. v. Maryland Cas. Co., 65 Ind. App. 
301, 115 N. E. 348 (1917). 

(B) The question seems less troublesome for the courts when a “no 
action” provision is present in the policy. By the great weight of authority, 
an accident indemnity insurer, which defends an action against the assured 
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under the right reserved to it in the policy, does not thereby lose the benefit 
of the “no action” clause of its contract, so as to render it subject to the 
claim of the successful plaintiff, either by way of garnishment or by a 
direct proceeding on the policy. The contract is one for indemnity, and pay- 
ment of the judgment by the assured is a condition precedent to a recovery 
against the insurance company. Glatz v. General Acci. F. and L. Assur. Corp., 
175 Wis. 42, 183 N. W. 683 (1921); Stenbom v. Brown-Corliss E. Co., 137 
Wis. 564, 119 N. W. 308 (1909); Eberlein v. Fidelity and D. Co., 164 Wis. 
242, 159 N. W. 553 (1916); Wis, Zinc Co. v. Fidelity and D. Co., 162 Wis. 
39, 155 N. W. 1081 (1916) ; Holings v. Brown, 202 Ala. 504, 80 So. 792 (1919) ; 
Shea v. U. S. Fidelity and G. Co., 98 Conn. 447, 120 Atl. 286 (1923); Jil. 
Tunnel Co. v. Gen. Acci. F. and L. Ins. Co., 219 Ili. App. 251 (1920) ; Cush- 
man v Carbondale Feed Co., 122 Iowa 656, 98 N. W. 509 (1904) ; Emerson v. 
Western Auto. Indemnity Acc., 105 Kan. 242, 182 Pac. 647 (1919); Connolly 
v. Bolster, 187 Mass. 266, 72 N. E. 981 (1905); Cayard v. Robertson, 123 
Tenn. 382, 131 S. W. 864, 30 L. R. A. (Nn. s.) 1224 (1910); Combs v. Hunt, 
140 Va. 627, 125 S. E. 661, 37 A. L. R. 621 (1924); Ford v. Aetna L. Ins. 
Co., 70 Wash. 29, 126 Pac. 69 (1912). (1925) 37 A. L. R. 644. The doctrine 
of subrogation is of no assistance to the injured party in such instance, since 
the assured acquires no right of action by the contract until he has paid the 
judgment against himself. Pfeiler v. Penn. Allen Portland Cement Co., 240 
Pa. 468, 87 Atl. 623 (1913). Garnishment offers no remedy, since the insurer 
owes no money to the assured which can be garnished. Luger v. Windell, 
116 Wash. 375, 199 Pac. 760 (1921). Furthermore, if the assured becomes 
insolvent or is adjudged bankrupt, the insurer gets the benefit of any release 
or reduction of his liability to the injured person. Glatz v. General Acci. F. 
and L. Assur. Corporation, supra. The mere fact that the assured is insolvent 
or bankrupt gives the injured party no right to legal or equitable relief against 
the insurance company. Re Harrington Motor Co., [1928] 1 Ch. 105, 59 
A. L. R. 1111 (1929) ; Shea v. U. S. Fidelity and G. Co., supra. Indeed, the 
effect of the assured’s total insolvency is to release the insurer from all 
liability under the policy, since the former cannot then comply with the 
terms of the “no action” provision, making payment by the assured a con- 
dition precedent to any liability on the part of the insurer. VANcE, INSURANCE 
(2nd ed. 1930) 683-4. Although some of the courts have recognized the 
grave injustice which such a doctrine permits, they have held that the remedy 
must come through the legislature. Skaggs v. Gotham Min. and Mill. Co., 
208 Mo. App. 596, 235 S. W. 511 (1921). 


However, a growing minority of liberal courts have swung out of line, 
holding that an indemnity insurer which defends an action against the assured 
on a policy containing a “no action” clause, becomes liable to the injured 
party on recovery of judgment against the assured. Dissent by Justices 
Eschweiler and Doerfler in Glatz v. General Acci. F. & L. Assur. Corp., supra; 
Elliott v. Belt Auto. Ass. 87 Fla. 545, 100 So. 797 (1924) ; Kipkey v. Casualty 
Assoc. of America, 238 N. W. 239 (Mich. 1931); Rogers v. Young, 239 
N. W. 511 (Mich. 1931) ; Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 
L. R. A. (Nn. s.) 184 (1912); Standard Printing Co. v. Fidelity & D. Co., 
138 Minn 304, 164 N. W. 1022 (1917); Reilly v. Linden, 151 Minn. 1, 186 
N. W. 121 (1921) ; Elliott v. Aetna L. Ins. Co., 100 Neb. 833, 161 N. W. 579, 
L. R. A. 1917C, 1061 (1917); Sanders v. Frankfort Marine, Acci. & Plate 
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Glass Ins. Co. 172 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 688 (1904) ; 
Lombard v. MaGuire-Penniman Co., 78 N. H. 110, 97 Atl. 892 (1916); West 
v. MacMillan, 301 Pa. 344, 152 Atl. 104 (1930); American Indemnity Co. v. 
Fellbaum, 114 Tex. 127, 263 S. W. 908 (1924), 37 A. L. R. 633 (1925). 
See Graff v. Cont. Ins. Underwriters, 35 S. W. (2d) 926 (Mo. App. 1931) ; 
(1932) 30 Micu. L. Rev. 627. 

The minority doctrine has been criticized on the ground that the court is 
making a new contract covering risks which were neither contemplated nor 
paid for. Goodman v. Georgia L. Ins. Co., 189 Ala. 130, 66 So. 649 (1914), 
Ellis, J., dissenting in Elliott v. Belt Auto Assn., supra. But the doctrine 
seems justified on the broad social principles that the injured party should 
not be left without a remedy if the particular risk is within the policy, and 
that the insurer is in a position to distribute effectively the loss placed upon it. 

The minority theory has received legislative approval in a number of 
states by statutes, variously worded and construed, but all designed to prevent 
the insurer from conditioning his duty to pay on prior payment by the assured, 
thus making the policy a liability contract, rather than one of indemnity. 
In some states a statute of this type provides that the liability of the insurer 
shall become absolute when the injury occurs, and that the injured party 
holding an unsatisfied judgment against the assured may proceed against the 
insurer. VANCE, INSURANCE 686. Federal Auto. Ins. Assn. v. Abrams, 217 
Ala. 539, 117 So. 85 (1928); Guerin v. Indemnity Ins. Co., 107 Conn. 649, 
142 Atl. 268 (1928); Lorando v. Gethro, 228 Mass. 188, 117 N. E. 185, 1 
A. L. R.. 1374 (1917); New Amsterdam Cas. Co. v. Nadler, 115 Ohio St. 
472, 154 N. E. 736 (1926); O’Donnell v. New Amsterdam Cas. Co., 50 R. I. 
269, 275, 146 Atl. 770 (1929). See Zieman v. U. S. Fidelity & G. Co., 238 
N. W. 100 (Iowa 1931). In other states the statute provides that the insol- 
vency or bankruptcy of the assured shall not release the insurer, but that in 
such event the insurer shall become liable to the injured person holding an 
unpaid judgment against the assured. Piggs v. International Indem. Co., 
86 Cal. App. 671, 261 Pac. 486 (1928) ; Coleman v. New Amsterdam Cas. Co., 
247 N. Y. 271, 160 N. E. 367 (1927); Indemnity Ins. Co. v. Davis, 150 Va. 
778, 143 S. E. 328 (1928). The latter type of statute does not violate the 
“due process” clause of the Federal constitution, nor does it give an invalid 
preference under the Bankruptcy Act. Merchants’ Mutual Auto. Ins. Co. v. 
Smart, 267 U. S. 126, 45 Sup. Ct. 230 (1925) (“a reasonable provision by the 
Siate in the interest of the public, whose lives and limbs are exposed”) ; 
Lorando v. Gethro, supra. 

In Wisconsin, legislative attempts to remedy the problem have met with a 
conservative construction by the Supreme Court. Extended discussions of partic- 
ular cases and statutes bearing on the question are found in previous notes. (1927) 
4 Wis. L. Rev. 316; (1929) 5 Wis. L. Rev. 303; (1931) 6 Wis. L. Rev. 172. 
The intention here is to summarize briefly the court’s general attitude toward 
the problem and to call attention to more recent cases and statutes. Prior to the 
passage of statutes in Wisconsin, the court had adopted the majority doctrine, 
that the insurer could not be sued on an indemnity policy until the judgment 
against the assured had been satisfied, Glatz v. General Acci. F. and L. Assur. 
Corp., supra; except where a statute required direct liability in a particular type 
of business, Ehlers v. Auto. Liability Co., 166 Wis. 185, 164 N. W. 845 (1917) 
(joinder of insurer and assured allowed where statute regulating buses 
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imposed original liability); White v. Kane, 179 Wis. 478, 192 N. W. 
57 (1923). In 1925 Wis. Star. §85.25 (renumbered §85.93 in 1929) 
was enacted, providing that the insurer shall be directly liable in an action 
by the injured party. In the same year section 204.30 was passed to take 
care of the special situation arising when the assured becomes insolvent or 
bankrupt, permitting the injured person to recover from the insurer in such 
instance without satisfaction of the judgment against the assured. See 
Ducommun v. Inter-State Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 
616 (1927); Stone v. Inter-State Exchange, 200 Wis. 585, 229 N. W. 25 
(1930). 

An analysis of the Wisconsin decisions since the statutes indicates three 
types of cases in which the question has come before the court: (1) where the 
policy is plainly one for indemnity; (2) where the policy is plainly one against 
liability; and (3) where the policy contains a “no action” clause. It is 
important to note that the “no action” clause in the post-statute policies merely 
provides that no action shall lie against the insurer until there has been a 
judgment against the assured, whereas in the pre-statute policies this type of 
provision provides that no action shall lie against the insurer until the judg- 
ment against the assured has been satisfied and a loss thereby sustained. 

The court took a distinctly liberal view in the first case that arose under 
section 85.25, holding the insurer immediately and directly liable to the injured 
party under the statute even though the policy was limited to indemnity. Du- 
commun v. Inter-State Exchange, supra (see especially the per curiam opinion 
on motion for rehearing). Then the court began to recede from this doctrine. 
In Barteck v. Rotter, 197 Wis. 303, 222 N. W. 221 (1928), judgment for the 
plaintiff was affirmed by a divided court in an appeal involving the question 
whether section 85.25 gave the plaintiff the right to join the insurer and the 
assured under an indemnity policy. This question had been decided in Du- 
commun v. Inter-State Exchange, supra, 183, 185, but the court here seemed 
to doubt that decision. In Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224 
(1928), the court dealt section 85.25 a crushing blow and practically nullified the 
rule in Ducommun v. Inter-State Exchange, supra, holding that the statute 
did not apply to a policy containing a “no action” clause (which postponed 
right of action until judgment against, or settlement with, the assured). The 
court said that while the insurer was liable to the injured party, it could not 
be sued until a judgment had been procured against the assured, on the ground 
that the “no action” provision did not limit liability contrary to the statute, 
but merely fixed the time when liability might be enforced. The court relied 
on Ducommun v. Inter-State Exchange, supra, which suggested no such 
qualification of the effect to be given section 85.25; and on Fanslau v. Federal 
M. A. Ins. Co., 194 Wis. 8, 215 N. W. 589 (1927) and Bro v. Standard A. 
Ins. Co. 194 Wis. 293, 215 N. W. 431 (1927), in both of which cases there was 
no liability whatsoever, because the risk involved was not covered by the 
policy ; as was the situation in the later cases of Stransky v. Kousek, 199 Wis. 
59, 225 N. W. 401 (1929) and Bachhuber v. Boosalis, 200 Wis. 574, 229 N. W. 
1117 (1930). The rule of Morgan v. Hunt, supra, was upheld and strength- 
ened by subsequent dicta and decisions. Tofte v. Crolius, 196 Wis. 608, 220 
N. W. 225 (1928) (insurer lost its rights under “no action” clause because it 
failed to raise an objection by plea in abatement at proper time, as was done in 
Morgan v. Hunt, supra); Stone v. Inter-State Exchange, supra (court dis- 
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tinguished it from Morgan v. Hunt, supra, because involving a clear liability 
policy) ; Burkhart v. Burkhart, 200 Wis. 628, 229 N. W. 34 (1930) (liability 
policy) Christiansen v. Schenkenberg, 200 Wis. 581, 229 N. W. 62 (1930) 
(“no action” clause restrictive and held not to apply to plaintiff). See Grand- 
hagen v. Grandhagen, 199 Wis. 315, 225 N. W. 935 (1929). In Elliott v. 
Indemnity Ins. Co., 201 Wis. 445, 230 N. W. 87 (1930) (liability policy), it 
was held that the assured was not a necessary party defendant to an action 
brought by the injured person against the insurer, but the court distinguished 
the case from Morgan v. Hunt, supra, in that it did not contain a “no action” 
provision. Justice Rosenberry dissented on the ground that the insurer’s 
liability was secondary under the strict terms of the contract and, therefore, 
that the assured must be joined with the insurer. Meanwhile, a Federal court 
had thrust aside all technical barriers, holding the insurer liable in an original 
action under section 85.25, whether the insurance is evidenced by an indemnity 
or liability policy, Biller v. Meyer, 33 F. (2d) 440 (C. C. A. 7th, 1929), thus 
supporting the original view of the Wisconsin court in Ducommun v. Inter- 
State Exchange, supra. 

In 1929, the legislature enacted ch. 467 to amend section 85.25 by pro- 
viding that the insurer shall be liable “irrespective of whether such li>bility 
be in praesenti or contingent and to become fixed or certain by final judgment 
against the insured.” But the court refused to be swayed by the clear mean- 
ing of the amendment, deciding that it did not change the rule of Morgan v. 
Hunt, supra. Bergstein v. Popkin, 202 Wis. 625, 233 N. W. 512 (1930) 
(Justice Rosenberry, who dissented in Elliott v. Indemnity Ins. Co., supra, 
writing the opinion). It regarded the amendment as merely settling the in- 
surer’s liability on an indemnity policy, without limiting the insurer’s right 
to postpone the date of such liability. The court’s assumption that the question 
of liability was still open after Ducommun v. Inter-State Exchange, supra, 
seems unjustified. Justices Fritz and Fowler concurred in the result, on the 
basis of Morgan v. Hunt, supra, for the reason that the policy was written 
prior to the amendment; but they dissented from the interpretation of the 
statute, holding that the amendment was enacted for the very purpose of 
obviating the effect of the rule in Morgan v. Hunt, supra, by imposing im- 
mediate liability upon the insurer. (1931) 6 Wis. Law Rev. 172. In Fulley- 
love v. Holmes, 237 N. W. 95 (Wis. 1931), Justice Rosenberry reiterated the 
rule that no action lies against the insurer until judgment has been had against 
the assured, on a policy containing a “no action” clause postponing liability 
until the injured person secures a judgment. 

Thus, the present attitude of the court, in construing section 85.25 (now 
85.93), may be summed up in the following propositions: (1) the insurer 
is immediately liable and may be joined with the assured in the case of a plain 
liability policy, i. e. one which contains no indemnity features and no form of 
“no action” clause; (2) an indemnity policy, ¢. e. a policy indemnifying 
against Joss, will be construed as a liability policy for the purpose of imposing 
immediate liability upon the insurer and allowing joinder of the assured with 
the insurer; and (3) a policy containing a post-statute “no action” provision, 
t. e. that no action shall lie against the insurer until judgment against the 
assured is had, is one of liability, but such liability is postponed until judgment 
against the assured is obtained; consequently the insurer cannot be joined 
with the assured in an original action. In view of one of the main objects 
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of section 85.25, namely, to permit joinder of the insurer and the assured in an 
original action by the injured party (see Ducommun v. Inter-State Exchange, 
supra, 183, 185), the court’s position seems anomalous. Joinder is allowed in the 
case of a plain indemnity policy, which by its nature postpones liability until a 
time subsequent to judgment, 7. e. until judgment against the assured is paid, 
but is not allowed in the case of a liability policy because of the mere presence 
of a clause postponing liability until judgment is rendered. Quaere: What 
decision would the court reach under section 85.25 (now 85.93) if the policy 
contained the old “no action” clause, postponing liability until loss is sustained 
by the assured in discharge of the judgment against him? Would the court 
treat such a contract as an indemnity policy, construed as a liability policy 
under section 85.25, or as a liability policy postponing liability until judgment 
against the assured is rendered? 

Recently section 260.11, Wis. Stat. (1929) (which provides that any per- 
son may be made a defendant who claims an interest in the controversy adverse 
to the plaintiff, or who is a necessary party to the complete determination of 
the question involved) was amended by ch. 375, Wis. Laws 1931, providing 
that any insurer which has an interest in the controversy adverse to the plain- 
tiff, or which reserves or assumes the right to control or defend the action, 
is a proper party defendant in any action brought by the plaintiff on account 
of any claim against the assured. The court has not yet construed this new 
enactment, but the legislative intent to allow a joinder in an immediate action 
in such a case as Morgan v. Hunt, supra, seems plain. Insurance companies 
complain that juries enhance the damages when the defendant is an insurer, 
but this objection is for legislative rather than judicial consideration where 
the statute is clear. The rule of Morgan v. Hunt, supra, was a distinct ad- 
vance from the pre-statute doctrine of Glatz v. General Acci. F. and L. 
Assur. Corp., supra, but the liberal minority courts had gone this far without 
a statute. To allow a joinder in such cases would permit settlement of all 
the questions in one action, thus eliminating the possibility of further litigation 
and delay. Moreover, it would produce a wholesome effect upon everyone 
concerned if insurance companies were not allowed to insert “no action” clauses 
in their policies, and this prohibition would seem justified on the ground that 
the business of insurance is affected with a public interest. See O’Gorman 
and Young v. Hartford Fire Ins. Co., 282 U. S. 251, 51 Sup. Ct. 130, 72 
A. L. R. 1163 (1931). This view would work no injustice to the insurer 
which could absorb the added cost resulting from enhanced jury verdicts by 
increasing its insurance rates. 

Gorpon SINnYKIN. 


Lazor CopeE—The new Wisconsin labor code, Laws 1931, c. 376, is the most 
complete step taken by any state in dealing with labor conflicts.. This bill is 
a slightly modified form of a draft prepared by Nathan Greene and other 
experts in labor law which was published by the National Committee on Labor 
Injunctions, January 1931. Many features of this code are not new in Wiscon- 
sin, having previously been enacted by our legislature over a period of years. 

The following paragraphs present a chronological survey of labor litiga- 
tion and legislation in this state. The first legislation in this field was enacted 
by Laws 1887, c. 287, now Wis Strat. §343.681, making it illegal for two or 
more persons to “combine, associate, agree, or concert together for 




















188 WISCONSIN LAW REVIEW 





the purpose of wilfully or maliciously injuring another in his . . . business 

or for the purpose of maliciously compelling another to do ‘ 
any act against his will.’ This statute as construed and applied by the 
Wisconsin Supreme Court was held not to be a violation of the Fourteenth 
Amendment of the United States Constitution in Aikens v. Wisconsin, 195 U. S. 
194, 49 L. Ed. 154, 25 Sup. Ct. 3 (1902). In Trade Press Pub. Co. v. Milwau- 
kee Typographical Union No. 23, 180 Wis. 449, 193 N. W. 507 (1923), 
there was an agreement by several corporations that they would operate their 
plants as open shops and would not contract with labor unions. It was held 
that the agreement did not violate the above statute. Justice Crownhart dis- 
sented. 

Chapter 349, Laws 1887, now part of Wis. Stat. §343.682(1), prohibited 
blacklisting or coercion by the employer. Only one case reached the Supreme 
Court under this law, Trade Press Pub. Co. v. Union, supra, where it was 
held that an agreement among employers that there should be by the employer 
no individual, but only collective bargaining with the union or other labor 
unions, did not violate this statute. The “Blacklisting” act was amended by 
Chapter 240 Laws, 1895, now part of section 343.682(1), which, in effect, 
prohibits “Yellow Dog” contracts. Chapter 332, Laws 1899, created an almost 
identical law, differing from the original one in that the later act provided for 
a more severe penalty. The second act also made it illegal for an employer to 
discharge an employee because of his affiliation with a labor union. This 
portion of the act was held unconstitutional in State ex rel. Zillmer v. 
Kreutsberg. 114 Wis. 530, 90 N. W. 1098 (1902), citing and upholding similar 
decisions of many other courts. The Supreme Court in Adair v. U. S., 208 
U. S. 161, 28 Sup. Ct. 277, (1907), declared unconstitutional a similar statute 
passed by Congress,, holding that it was an unreasonable interference with 
the freedom of contract protected by the Fifth Amendment. Following this 
decision, the court held unconstiutional a similar state statute in Coppage v. 
Kansas 236 U.S. 1, 35 Sup. Ct .240 (1914). In writing the opinion of the court 
in the Wisconsin case Justice Dodge said, “The legislature has no authority to 
pronounce the performance of an innocent act criminal, when the public 
health, safety, comfort, or welfare, is not interfered with.” The two similar 
laws existed, in separate sections of the statutes, until 1919 when the 1899 
act was repealed. 

Chapter 427, Laws 1887, now part of Wis Star. §243.683, made it illegal 
“by threats, intimidation, force or coercion to hinder any person engaging 
in any lawful work or employment.” The only case decided under this 
statute was Fisher v. State, 101 Wis. 23, 76 N. W. 594 (1898), in which a 
complaint charged that defendant “acting as agent of a labor organization did 

attempt to prevent certain non-union men engaging in their work 
upon the construction of a certain building . . . saying to the non-union 
men ‘You cannot build this building. I will fight it if it takes all summer, 
and if your city will not protect us we will get the militia.’” The complaint 
was held to sufficiently charge the offense described in the statute. This law 
was amended by Chapter 55 Laws 1923 making peaceful picketing legal and 
remains unmodified. 

Chapter 163, Laws 1893, now Wis Strat. §348.472, prohibited the employ- 
ment of any private armed force for the supression of strikes unless author- 
ized by the state. 
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In order fully to legalize labor unions Chapter 219, Iaws 1893, now Wis. 
Srat. §133.04, was enacted. This exempts from the chapter relating to trusts 
and monopolies “labor unions or any other association of laborers organized 
for the purpose of promoting the welfare of its members.” 

For the benefit of protecting prospective workers, employers advertising for 
labor during a strike or lockout are required to disclose the fact that a labor 
dispute exists. Ws. Stat. §103.43. This section was originally created by 
Chapter 364, Laws 1911 and was replaced by Chapter 457, Laws 1915. In 
Biersach & Niedermeyer Co. v. State, 177 Wis. 388, 188 N. W. 650 (1922), 
a demurrer was interposed to test the constitutionality of the above statute. 
Defendant claimed that the statute was class legislation in that employers of 
workmen are placed in one class and are required, in the event of a strike, 
or lockout, while advertising for men, to state in the advertisement the fact 
that such condition exists; and that employers of clerks, stenographers, 
telephone operators, etc., are at liberty to advertise for help during the 
existence of a strike or lockout without being required to make reference 
to the fact of the existence of such labor troubles. It was held that this 
statute does not violate the Fourteenth Amendment to the Federal Constitution, 
as a reasonable classification is permitted under this amendment, and, therefore, 
the fact that the statute is only applicable to “workmen” and not to other 
employees was permissible. In Oeflein v. State, 177 Wis. 394, 188 N. W. 633 
(1922), in construing the same statute, the court stated that it does not require 
an “advertisement for workers in one craft, to state that a strike exists against 
the employer in another craft.” There was an acquittal in West Allis Foundry 
Co. v. State, 186 Wis. 24, 202 N. W. 302 (1925), under this statute. The 
court held that no strike existed where an employer’s business is not materially 
affected by the concerted withdrawal of employees, and where there are no 
reasonable grounds for believing that their continued withdrawal will 
materially affect his business, the employer is lawfully justified in con- 
sidering that a strike does not exist within the meaning of the statute. 
See note (1925) 3 Wis. L. Rev. 316. Asa result, with the purpose of overruling 
this construction given the statute, and enacting that of Mr. Justice Crownhart 
who dissented, Chapter 332, Laws 1925, added subsection 1(a) to the statute, 
which defined a strike as follows: “A strike or lockout shall be deemed to 
exist as long as the usual concomitants of a strike or lockout exists, or 
unemployment on the part of the workers affected continues, or any payments 
of strike benefits is being made; or any picketing is maintained; or publi- 
cation is being made of the existence of such strike.” 

The most important Wisconsin labor dispute cases besides those already 
mentioned, up to 1919, follow. In Badger Brass Mfg. Co. v. Daly, 137 Wis. 601, 
119 N. W. 328 (1909), the court pointed out that the complaint was so 
vague that no preliminary injunction should have been granted, but as the 
appeal by the defendant was on another point, as to which the trail 
court’s holding was correct, its action was affirmed. Vilter Mfg. Co. v. 
Humphrey, 132 Wis. 587, 112 N. W. 1095 (1907), was an appeal from a 
contempt proceeding. In this case, when the Iron Moulder’s Union struck for 
an open shop, the employer had the court issue a very broad and sweeping 
injunction which not only prohibited all picketing, but also prohibited the 
doing of any act tending or intending to compel the employer to operate its 
factory or employ its workmen as demanded by the union. Mr. Justice 
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Winslow in writing the opinion of the court stated: “We are not con- 
cerned with the much debated question whether there may lawfully be 
peaceful picketing to carry out the purpose of a strike. . . . The orders of 


a court having jurisdiction must be obeyed [even if too broad].” As a result, 
defendant was fined ten dollars and costs. 


Except for the advertising statute, labor legislation during the early years 
of the Twentieth Century was directed to protecting workers and regulating 
peaceful labor relations such as workmen’s compensation, safety appliances, 
and health measures. Not until 1919 was the labor conflict dealt with by 
the legislature. That year Chapter 211 engrafted sections 6 and 20 of the 
Clayton Act. One part of section 20 prohibiting injunctions unless “necessary 
to prevent irreparable injury,” became what is now the first sentence of 
Wis. Strat. §133.07; the rest now appears as section 133.07 (3). Section 
6 of the Clayton Act which was followed embodies that famous phrase: 
“The labor of a human being is not a commodity or an article of com- 
merce.” It was specifically stated that the anti-trust laws do not affect labor 
organizations. Another section definitely made labor unions lawful organ- 
izations. These laws have never been modified and now constitute sections 
133.05 and 133.07 (1). Chapter 399, Laws of 1919, now section 133.08, 
provided that the trust statutes be so construed as to permit collective 
bargaining by employees. Sections 133.04, 133.05 and 133.08, it will be noted, 
are substantially the same as to the legal status of labor unions. 

The following year, in A. J. Monday Co. v. Automobile workers, 171 
Wis. 532, 177 N. W. 867 (1920), it was held that Chapter 211, Laws 1919, 
providing that no restraining order or injunction shall issue in disputes “con- 
cerning terms or conditions of employment,” was inapplicable to a strike purely 
for a closed shop, where there had been no complaint as to the conditions of 
employment or the wages paid. Mr. Justice Rosenberry there intimated that 
the law might be invalid and stated that “Chapter 211 was an attempt to 
engraft upon the laws of this state certain provisions of the Clayton Act. 
This was done without any reference to the fundamental distinction between the 
power of Congress to regulate procedure in and limit the jurisdiction of 
federal courts, and the power of the legislature to regulate procedure and limit 
the jurisdiction of the courts created by the constitution of a state.” The 
Supreme Court has never since specifically ruled on the validity of this statute. 

Chapter 208, Laws 1923, now part of Wis. Strat. §133.07(2), forbade 
issuance of labor injunctions or restraining orders except after notice of at 
least forty-eight hours to the defendants to show cause why the injunction or 
restraining order should not be granted. 

Chapter 37, Laws 1923, now part of Wis. Start. §133.07 (4), provided for a 
jury trial in labor contempt cases. The section is similar to the last sentence 
of section 21 of the Clayton Act, which was held constitutional in Michaelson 
v. United States, 266 U. S. 42, 45 Sup. Ct. 18 (1924). The United States 
decision held the jury trial applicable only to cases of criminal contempt, 
whereas the Wisconsin law was drafted to cover all labor contempt cases, 
although it has not been dealt with by the state supreme court. Chapter 56, 
Laws 1931, amended section 133.07 (4) by providing that all such judgments 
for contempt (other than direct contempt), whether civil or criminal, require 
a unanimous finding of the jury. 

David Adler and Sons Co. v. Maglio, 200 Wis. 153, 228 N. W. 123 (1929), 
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is the last labor case decided in the Wisconsin Supreme Court. In that case the 
employer’s relations with its union employees had for many years been regu- 
lated by trade agreements with the Amalgamated Clothing Workers of America. 
A few months prior to the expiration of these contracts, the employer having 
determined not to renew them secretly prepared to meet any controversy that 
should arise with organized labor, by contracting to have a part of its clothing 
manufactured elsewhere. Workers were gradually laid off, on the pretense 
of business being poor. These and other breaches by the company led the union 
to call a general meeting, which was held during working hours. As a 
result, the company declared its contract with the union to be at an end and 
thereafter refused to employ any workers unless they signed “open shop” 
agreements (similar to those of the Trade Press Co. v. Union, supra). The 
workers struck; whereupon plaintiff got a preliminary injunction. On appeal, 
the decision was reversed because plaintiff’s acts “all naturally tended to 
induce the strike,” and, therefore, equitable relief by injunction was barred. 
Justice Stevens there stated, “The things from which plaintiff seeks relief are 
clearly the fruit of its own wrongful course of conduct. Plaintiff started this 
controversy at a time when the employees were making no demands of any 
kind.” 

Chapter 123, Laws 1929, now Wis. Stat. §103.46, declared individual non- 
union agreements to be contrary to public policy and wholly void. This 
was the first legislation of its kind anywhere in the United States. As to 
the validity of this law, see Witte, “Yellow Dog” Contracts, (1930) 6 Wis. 
L. Rev. 21, and MacDonald, The Constitutionality of Wisconsin’s Statute In- 
validating “Yellow Dog” Contracts, (1931) 6 Wis. L. Rev. 86. 

The cases show clearly that this state has had comparatively few labor 
difficulties. Justice Stevens in Adler v. Magio, supra, in speaking of labor 
disputes said: “Both employers and organized labor in Wisconsin have 
generally so respected the rights of each other that very few controversies of 
this nature have been brought into the Wisconsin courts.” 

The new “labor code” repeats many, but does not repeal any, of the pre- 
viously stated laws. This act added sections 268.18 to 268.30 to the statutes. 
Chapter 268 entitled “Injunctions, Writs of Ne Exeat, and Receivers” deals 
with procedural law while the “labor code” is really broader, dealing with 
substantive law as well as procedure. 

Section 268.18, Public Policy as To Collective Bargaining, provides that 
the individual workman should have fuli freedom of association to negotiate 
the terms and conditions of his employment, and that he-should be free from 
the interference of employers of labor in self-organization or in other con- 
certed activities for the purpose of collective bargaining or other mutual aid 
or protection. 

Section 268.19 Yellow-dog Contracts, im its entirety is supplemental to 
subsection (1) of section 103.46, providing that all contracts of employment 
whereby the worker agrees not to join a labor organization are contrary to 
public policy and unenforceable. The drafters of the model bill contend that 
this provision is constitutional, for only legislation which made it a crime for 
the employer to require, as a condition of employment, the signing of such 
contracts, was held unconstitutional. This new provision, they say, “goes 
no further than to make such an agreement merely unenforceable, and such 
legislation is well within the amplitude of police power reserved to the 








192 WISCONSIN LAW REVIEW 


respective states.” Whether the United States Court will take this view 
remains to be seen. 

Section 268.20, Lawful Conduct in Labor Disputes, departing from the 
model bill, which, in its corresponding section, only limits injunctive relief, 
enumerates certain defined acts as lawful conduct in labor disputes. The 
greater portion of this section repeats section 133.07. Subsection L, like 
section 343.683, legalizes peaceful picketing. 

Section 268.21, Responsibility for Unlawful Acts, is merely a codification 
of the general principles of the law of agency and removes certain presump- 
tions of law or fact, as to the doing of the acts by the officers of the union, or 
actual participation in or actual authorization or ratification of such acts. 
The courts may construe this as discriminatory legislation, but the drafters 
argue that this provision only states a rule that is accepted and enforced by 
the courts in other than labor litigation. 

Section 268.22, Public Policy as to Labor Litigation, is a declaration of 
public policy, as a guide to judicial application of the following four sections 
of the act. 

Section 268.23, Injunctions: Conditions of Issuance; Restraining Orders, 
repeats parts of section 133.07 which follow the Clayton Act and also the 
forty-eight hour notice clause. 

Section 268.24, Clean Hands Doctrine, merely restates the rule of equity 
and carries out the holding in Adler v. Maglio, supra. 

Section 268.25, Injunctions: Contents, provides for the filing of findings of 
fact prior to the issuance of an injunction and also limits the scope of conduct 
that may be included in the decree and the persons bound by the injunction. 

Section 268.26, Injunctions: Appeals, provides that labor litigation should 
have precedence over all other matters on appeal. 

Section 268.27, Contempt Cases, like section 133.07 (4), provides for a 
jury trial in all civil or criminal contempt cases arising through the violation 
of injunctions. This provision declares such contempt proceedings to be 
independent, original, special proceedings requiring a unanimous finding of the 
jury, and gives the same procedural guarantees that are extended to persons 
accused of a crime, e. g., admission to bail, time to prepare a defense and the 
right to be tried by another judge upon the filing of an affidavit of prejudice. 

Section 268.28, Punishment for Contempt, makes the maximum penalty a 
fine of twenty-five dollars or imprisonment of fifteen days. 

Wisconsin has taken a progressive step in labor legislation. Aithough 
the enactment of the “labor code” represents a victory for labor, its effective- 
ness depends upon its treatment by the courts. That much of it might be 
held unconstitutional by a hostile court is indicated in In Re Opinion of 
Justices, 271 Mass. 598, 176 N. E. 649 (1931), on similar legislation proposed 
in Massachusetts. See also, note (1931) 17 Iowa L. Rev. 110. 


Louis L. MELDMAN. 


Pusiic Utirity AFFILIATE ContRAcTs.—A note discussing Wisconsin 
legislation appears in (1932) 45 Harv. L. Rev. 729. 








